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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS
968.01 Complaint. 968.28 Application for court order to intercept communications.
968.02 Issuanceand filing of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.03 Dismissal or withdrawal of complaints. communications.
968.04 Warrant or summons on complaint. 968.30 Procedurdor interception of wire, electronic or oral communications.
32282 IC%fPtl)ratiCt)fLS or ”mciit'?d liability companies: summons in criminal case®68.31 Interceptionand disclosure of wire, electronic or oral communications
. ndictment by grand jury rohibited.
968.07  Arrest by a law enforcementfigfer. 968.32 Fc?rfeitureof contraband devices.
968.073 Recording custodial interrogations. ) 968.33 Reports concerning intercepted wire or oral communications.
968.075 Domestic abuse incidents; arrest and prosecution. 968.34 Use of pen register or trap and trace device restricted.
968.08 Release by law enforcemenfioér of arrested person. 968.35 Application for an order for a pen register or a trap and trace device.
968.085 Citation; nature; issuance; release of accused. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.09  Warrant on failure to appear ) 968.37 Assistancean the installation and use afpen register or trap and trace
968.10 Searches and seizures; when authorized. device.
968.11 Scopehof search incident to lawful arrest. 968.373 Warrantto track a communications device.
gggig S:Z:gh wg::gg:j roperty subject to seizure 968.375 Subpoena_and warrants for recorc_is or communications of customers of
068.135 Subpoena for d’ogurgents / : e_lgctromccommumcauon service or remote computing service pro
968.14 Use of force. viaer. . . -
968.15 Search warrants; when executable. gggzg -(gerztr']zg.fgrr HIV infection and certain diseases.
968.16 Detention and search of persons on premises. 968. Oath J ai%l . i di
968.17 Return of search warrant. 41 ath or afirmation of grand jurors.
968.18 Receipt for seized property 968.42 Presdmg Juror a.nd c!erk.
968.19 Custody of property seized. 968.43 Reporter, salary; assistant.
968.20 Return of property seized. 968.44  Witnesses. )
968.205 Preservation of certain evidence. 968.45  Witness rights; transcripts.
968.21 Search warrant; secrecy 968.46  Secrecy.
968.22 Effect of technical irregularities. gggg Rtlfm((:jt attorngywhen to attend. ) red | 4 dosei
968.23 Forms. . endance;absence; excuse; number required for grand gession;
968.24 Temporary questioning without arrest. numberrequired to concur in indictment.
968.25 Search during temporary questioning. 968.49 Fine for nonattendance.
968.255 Strip searches. 968.50 Report progress and return indictments.
968.256 Search of physically disabled person. 968.505 Procedure upon dischge of grand jury
968.26 John Doe proceeding. 968.51 Indictment not to be disclosed.
968.265 Lie detector tests; sexual assault victims. 968.52 Votes not to be disclosed.
968.27 Definitions. 968.53 When testimony may be disclosed.

Cross—reference: See definitions in ©67.02 of the statute allegedly violated. Stat&\illiams, 47 Ws. 2d 242177 N.Ww2d 61
(1970).

Fora chage of resisting arrest, a complaint stated in statutory language Wias suf
cientand no further facts were necesséBtate vSmith,50 Ws. 2d 460184 N.Ww2d
889(1971).

A complaint is sufcient as to reliability of hearsay information if thdioér mak
ing it states that it is based on a written statement of the minor victim offémsef

968.01 Complaint. (1) In this section:
(a) “Electronic” has the meaning given in87.11 (5).
(b) “Electronic signature” has the meaning given i8Gl.17

Q) (e). charged. State vKnudson51 Ws. 2d 270187 N.W2d 321(1971).
“ imi ina” i i i A disorderly conduct complaint, which alleged that the defendant at a titated
(¢) “Facsimile machine” has the meaning given ii1.72 (1) andplace violateds. 947.01 (1) by interfering with the policdicér-complainant
(a)- while he was taking another person into custody and that thgechvass based on the

(2) The complaint is a written statementtbfe essential facts complainant'spersonal observations, met the test of legdicgricy and did not lack
itutinathe of hared k lai i‘pecificityso as to invalidate a conviction. StateBecker 51 Wis. 2d 659 188
COF_]StItUtIng't e orense C daed. A person m_ay make a complain \W.2d 449(1971).
on information and belief. Except as providadsub.(3) or (4), A defendant waives objections to thefigigncy of a complaint by not objecting
the complaint shall be made upon oath before a disdttorney ﬁe\f[er;g;ggt?l%i?ﬁ of pleading to the information. DayState52 Ws. 2d 122187
or judge as provided in this chgpter . A complaint is a self-contained cbar and it alone can be considered in determin
(3) A person may comply with sug®) if he or she makes the ing probable cause. Fatteat would lead a reasonable person to conclude that a crime

oath by telephone contact with the district attorney or judge, sig tgscommitted by the defendant must appear within the 4 corners of the document.

f . . atev. Haugen52 Wis. 2d 7971191 N.W2d 12(1971).
the statement and immediately thereafter transmits a copy of % complaint is not defective because, basedtatements to arfiokr that cannot

signedstatement to the district attorney or judging a facsimile be admitted at the triaMiranda warnings were not given. Suein objection is
machine. The person shall also transmit the original Signed-St?;f'Ved'f not raised prior to trial. Gelhaar State 58 Wis. 2d 547207 N.w2d 88
ment, without using a facsimile machine, to the district attorn To chage a defendant with the possession or sale of obscene materials, the com

orjudge. If the complaint is filed, both the original and the cogyaintmust allege that the defendant knew the nature of the materialsga ohact
shallbe filed under $968.02 (2) ing “feloniously” is insuficient to chage scienter State vSchneidei60 Wis. 2d 563
v with i h h kes th 211 N.W.2d 630(1973).
(4) A person may comp y wit Su@) ' € or she ma, es the A complaint based on a policdioér’s sworn statement of what the alleged victim
oathby telephone contact with the district attorney or judge a@éscribecas having actually happened met the test of reliability of the informer and
i i i i constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
g?:gerglaatﬁlgg e;ﬁgﬁeérsec:g?gggltﬁggga;s? 61:3 réh?O stLaéedT;[Rf:‘tdefendant.AIIison v. State 62 Ws. 2d 14214 N.W2d 437(1974).

p - y p . g ! . An absolute privilege attached to alleged defamatory statements made by the
attomeyor judge. If the complalnt ifiled, the e!eqtronlcally defendangbout the plaintffto anassistant district attorney in seeking the issuance
transmittedstatement shall be incorporated iateriminal corn  of a criminal complaintBeigman v Hupy, 64 Ws. 2d 747221 N.W2d 898(1974).
plaint filed in either an electronic or paper format und&€68.02 A criminal complaint sdiciently alleges probable cause that the defendant has

committedthe alleged dénse when it recites thatparticipant in the crime has
(). admittedhis own participation and implicates the defendant, since an inference may
History: 1989 a. 3361995 a. 3512009 a. 184 bereasonably drawn that the participant is telling the truthf \R&tate 65 Wis. 2d
To be constitutionally stitient to support the issuance of an arrest warrant and L3 223 N.W2d 446(1974).
showprobable cause, a complamust contain the essential facts constituting the A complaint, alleging that the defendantdiarized arailer at a construction site,
offensechaged. A complaint was fatally defective in merely repeating the languagasedn part upon the hearsay statements of the construction foreman that tools found
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in the defendardg’automobile had been locked in the traileas suiicient to satisfy A judges order under sub. (3) is not appealable. GavoMaroney127 Ws. 2d
thetwo—pronged test gkguilar. Anderson vState66 Ws. 2d 233223 N.W2d 879 69, 377 N.W2d 201(Ct. App. 1985).
(1974). Sub.(3) does not give a trial court authority to order a district attorney to fiez-dif
In determining the sfi€iency of a complaint, the credibility afformants or wit  entor additional chayes than thoselready brought. Unnamed Petitionetal-
nesses is adequately tested by the 2—proAgeilar standard. State Marshall,92  worth Circuit Ct.,157 Ws. 2d 157458 N.W2d 575(Ct. App. 1990).
Wis. 2d 101 284 N.W2d 592(1979). Sub.(3) does not confer upon the person who is the subject of a proposed-prosecu
A criminal complaint may be attacked when there has been an omission of critizth theright to participate in any way or to obtain reconsideration of the ultimate
materialwhen inclusion is necessary for an impartial judge to determine probablecisionreached. A defendant named in a complaint issued pursusit.t((8) has
cause. State vMann,123 Wis. 2d 375367 N.W2d 209(1985). the same opportunity to challenge in circuit court the legal and factdaienty of
Neithera presumption of prosecutor vindictivenessctual vindictiveness was thatcomplaint as defendant named in a complaint issued pursuant to sub. (1). Kalal
found when, following a mistrial resulting from a hung jutige prosecutor filed v. Dane County2004 WI 58271 Ws. 2d 633681 N.W2d 110, 02-2490
increasecthages and then fered to accept a plea lgain requiring a guilty pleato A refusal to issue a complaint under sub. (3) may be proven directtg@mstan
the originalchages. Adding additional chges to obtain a guilty plea does no moretially, by inferences reasonably drafvom words and conduct. The refusal can be
thanpresent the defendant with the alternative ajdarg trial orfacing chages on  openand explicit or indirect and inferred. Inactialone will ordinarily not support
which the defendant is subject to prosecution. Stalehnson2000 WI112232Wis.  aninference of aefusal to prosecute. KalalDane County2004 W1 58 271 Wis.
2d 679 605 N.W2d 846 97-1360 o ~ 2d633 681 N.w2d 110, 02-2490
Thetest of a complaint is of minimal adequacy in setting forth the essential facts=ormssimilar to the uniforntraffic citation that are used as complaints to initiate
establishingrobable cause through a common sense, and not hypertechnical, evglinal prosecutions in certain misdemeanor casessuficient to confer subject
ation. Only afidavits specifically incorporated into the complaint may be used t@atter jurisdiction on the court but any conviction that results from their use in the
showprobable cause, but the legal term of art, “incorporated by reference,” need@ghnerdescribed in thepinion is null and void; this section and ss. 968.02, 968.04,
beused; the term “attached” was fitient. State vSmaxwell, 2000 WI App 1.2, 971.01,971.04, 971.05, and 971.08 are discussed. 63 @&y, 540.

235Wis. 2d 230612 N.W2d 756 99-2261 e : o I . h )
A prosecutor has great discretion in giag decisions and generally answers tOBequkdelE|glls’(\:/lrﬁgn%/‘lgf(i)g%sse)f:utonal discretion in decision mwffile complaint.

the public, not the courts, for those decisions.sAsh, courts review the prosectgor

chargingdecisions for an erroneous exerciseligtretion. If there is a reasonable

likelinood that & prosecutts decision to bring additional clys was rooted in pro  968.03 Dismissal or withdrawal of complaints. Q) If
secutorialindictiveness, a rebuttable presumption of vindictiveness applies. If th ; - :

is no presumption of vindictiveness, the defendant must establish actual prosecut §IJUdge does .nOt find probable cause to be"eve.thaffanse .
vindictiveness. The filing of additional chaes during the give-and-takemktrial  hasbeen committed or that the accused has committed it, the judge

pleanegotiations does not warrant a presumption of vindictiveness. S@aew  shallendorse such finding on the complaint fitdthe complaint
eron,2012 WI App 93344 Wis. 2d 101820 N.W2d 433 11-1368 9 P P

The state has discretion to cpara defendant with one continuingerdse based with the clerk.
on multiple criminal acts when the separatelhageable dienses are committed by 2) An unserved warrant or summons shallth&t request of
the same person at substantially the same time and relating to one continued tral [ ; —
tion. In that situation, the nature of the ajmis a matter of election dhe part of 'i ,d|St“Ct attomeybe retumed_to th_e_ JUdge who may disntiies
thestate. Moreovein s. 971.36 (3) (a) the legislature has explicitly provided pros@ction. Such request shall be in writing, it shall state the reasons

cutorswith discretionto chage multiple thefts as a single crime when the prope i iti 1 i
belongedo the same owner and the thefts were committed pursuant to a single mﬁreform writing and shall be filed with the clerk.

anddesign or in execution of a single deceptive scheme. Stieabser2014WI (3) The dismissals in subgl) and(2) are without prejudice.
App 13, 352 Ws. 2d 409842 N.W2d 365 13-0830 History: 1993 a. 486
Multiplicity arises when the defendant is &t in more than one count for a
singleoffense. Challenges may arise when a single course of conductgediar .
multiple countsof the same statutoryfehse. Multiplicity claims are examined using 968.04  Warrant or summons on complaint. (1) WAR-
g)tW%-pﬁrt tﬁSti 1) \llvhetht?r thedC%ed Ofeﬂse,s af@i?ntilcal in,laﬁv and inlffacht ?nd RANTS. If it appears from the complaint, or from affiddvit or
whether the legislature intended to authorize multiple punishments. If the first pag: S - . P
of the test reveals thétte chaged ofenses are not identical in law and in fact, a pregﬁldaVIts filed W'th.the compllalnt or after an examlnatlon Und?r
sumptionarises that the legislature did not intend to preclude cumulative punigathof the complainant or witnesses, when the judge determines
ments, State vJacobsen2014 WI App 13352 Ws. 2d 409 842 N.W2d 365 thatthis is necessaryhat there is probable causebelieve that
Formssimilar to the uniform tréit citations that are used as complaintsttate ar} offense ha_s been Com_mltted and that the accused has com
criminal prosecutions in certain misdemeanor casessuficient to confer subject Mitted it, the judge shall issue a warrant for the arrest of the
matterjurisdiction on the court, but any conviction that results from thesrin the  defendanbr a summons in lieu thereof. The warrangwmnmons
9’“;‘1”_3$fg‘;i‘?gﬁ’?g;jg‘;g',?g"g;jg‘g"aigddivs‘ﬂﬂ'sg’gg_S‘;%“gg;”gﬁ- 968.02, 968.04h 311 be delivered forthwith to a law enforcemerfiar for ser

vice.
968.02 Issuance and filing of complaints. (1) Except as (&) When an accused has been arrested without a warrant and
otherwiseprovided in this sectiorg complaint ch@jing a person is in custody or appears voluntarily before a judge, no warrant
with an ofense shall be issued only by a district attornethef shallbe issued and the complaint shall be filedhwith with a
county where the crime is alleged to have been committed. jédge.

complaintis issued when it is approved for filify the district (b) A warrant or summons may be issisyth judge in another
attorney. The approval shall be in tiierm of a written endorse  county when there is no available judge of the county in which the
menton the complaint. complaintis issued. The warrant shall be returnable before a
(2) After a complaint has been issued, it shall be filed withjadgein the county in which the fense alleged in the complaint
judgeand either a warrant or summons shall be issued or the cavas committed, and the summons shall be returnable before the
plaint shall be dismissed, pursuant t®88.03 Such filing com  circuit court of the county in which thefefise alleged in the cem
menceghe action. plaintwas committed.
(3) If a district attorney refuses or is unavailable to issue a(c) A judge may specify geographical limits for enforcement
complaint,a circuit judge may permit the filing of a complaint, ifof a warrant.
thejudge findsthere is probable cause to believe that the person gy an examination of the complainant or witness under sub.
to be chaged has committed anfefise after conducting a hear (1) may takeplace by telephone on request of the person seeking

ing. If the district attorney has refused to issue a complaint, h.etF? warrant or summons unless good cause to the contrary

sheshall be informedf the hearing and may attend. The hearing,nears The judge shall place each complainant or witness under
shallbe ex parte without the right of cross—examination. oathand arrange for all sworn testimony to be recorded, either by
~ (4) If the alleged violator under948.55 (2)or948.60 (2) (C) a stenographic reporter or by mearisa voice recording device.

is or was the parent or guardian of a child who is injured or digfejudgeshall have the record transcribed. The transcript; certi
asa result of an accidental shooting, the district attorney may cigd as accurate by the judge or repqréer appropriate, shall be
sider,among other factors, the impact of the injuryleath on the fijled with the court. If the testimony wascorded by means of a
alleged violator when deciding whether to issue a complainfoice recording device, the judge shall alte the original
regardingthe alleged violation. This subsection does not restri@cordingwith the court.

the factors that a district attorney may consider in deciding (2) Summons. (a) In any casthe district attorneyafter the
whetherto issue a complaint regarding any alleged violation. issuanceof a corhplaint, may issue a summons in lieu of request

History: 1977 c. 4491991 a. 1391999 a. 185 . . . .
A judge abused his discretion in barring the public from a hearing under sub. t@p the issuance of warrant. The complaint shall then be filed

Stateex rel. Newspapers Circuit Court,124 Ws. 2d 499370 N.w2d 209(1985).  With the clerk.

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20233
http://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20879
http://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20101
http://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20101
http://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20592
http://docs.legis.wisconsin.gov/document/courts/123%20Wis.%202d%20375
http://docs.legis.wisconsin.gov/document/courts/367%20N.W.2d%20209
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%2012
http://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20679
http://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20679
http://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20846
http://docs.legis.wisconsin.gov/document/wisupremecourt/97-1360
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20112
http://docs.legis.wisconsin.gov/document/courts/235%20Wis.%202d%20230
http://docs.legis.wisconsin.gov/document/courts/612%20N.W.2d%20756
http://docs.legis.wisconsin.gov/document/wicourtofappeals/99-2261
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%20App%2093
http://docs.legis.wisconsin.gov/document/courts/344%20Wis.%202d%20101
http://docs.legis.wisconsin.gov/document/courts/820%20N.W.2d%20433
http://docs.legis.wisconsin.gov/document/wicourtofappeals/11-1368
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%2013
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%2013
http://docs.legis.wisconsin.gov/document/courts/352%20Wis.%202d%20409
http://docs.legis.wisconsin.gov/document/courts/842%20N.W.2d%20365
http://docs.legis.wisconsin.gov/document/wicourtofappeals/13-0830
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%2013
http://docs.legis.wisconsin.gov/document/courts/352%20Wis.%202d%20409
http://docs.legis.wisconsin.gov/document/courts/842%20N.W.2d%20365
http://docs.legis.wisconsin.gov/document/wicourtofappeals/13-0830
http://docs.legis.wisconsin.gov/document/statutes/2013/968.03
http://docs.legis.wisconsin.gov/document/statutes/2013/948.55(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/948.60(2)(c)
http://docs.legis.wisconsin.gov/document/acts/1977/449
http://docs.legis.wisconsin.gov/document/acts/1991/139
http://docs.legis.wisconsin.gov/document/acts/1999/185
http://docs.legis.wisconsin.gov/document/courts/124%20Wis.%202d%20499
http://docs.legis.wisconsin.gov/document/courts/370%20N.W.2d%20209
http://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
http://docs.legis.wisconsin.gov/document/courts/127%20Wis.%202d%2069
http://docs.legis.wisconsin.gov/document/courts/377%20N.W.2d%20201
http://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20157
http://docs.legis.wisconsin.gov/document/courts/458%20N.W.2d%20575
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%2058
http://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
http://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
http://docs.legis.wisconsin.gov/document/wisupremecourt/02-2490
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%2058
http://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
http://docs.legis.wisconsin.gov/document/courts/271%20Wis.%202d%20633
http://docs.legis.wisconsin.gov/document/courts/681%20N.W.2d%20110
http://docs.legis.wisconsin.gov/document/wisupremecourt/02-2490
http://docs.legis.wisconsin.gov/document/statutes/2013/968.03(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/968.03(2)
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/statutes/2013/968.04(1)

3 Updated 13-14Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.04

(b) In misdemeanor actions where the maximum imprisoto sec. ...., Statsand | having found that probable cause exists that
mentdoes not exceed 6 months, the judge shall issue a summbesrime was committed by the defendant.
insteadof a warrant unless the judge believes that the defendantyoy, ..., are, therefore, summoned to appear before Branch
will not appear in response to a summons. of the ... court of .... County at the courthouse in the City of .... to
(c) If a person summoned fails to appear in response to-a samswersaid complaint, on ...., ...., (year) at .... o’clackhe ....
monsissued by a district attornethe district attorney may pro noon,and in case of your failure to appeawarrant for your
ceedto file the complaint as provided in%68.02and, in addition arrestwill be issued.

to endorsing his or her approval on the complaint, shall endorseDated ..., ... (year)
uponthe complaint the fact that the accused failed to respond to ....(Signature)
asummons. (Title)

(3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:
1. Be in writing and signed by the judge.
2. State the name of the crime and the sectiorgeland

b. When issued by a district attorney:
STATE OF WISCONSIN,

numberof the section alleged to have been violated. County .
; . State of Visconsin
3. Have attached to it a copy of the complaint. Vs

4. State the name of the person to be arrested, if known, or if

not known, designate thgerson to be arrested by any description': (Defendant)
by which the person to be arrested can be identified with reasdfiE STATE OF WISCONSIN O SAID DEFENDANT.

ablecertainty A complaint, copy of which is attacheliaving been made
5. State the date when it was issued and the name of the judg®reme accusing the defendant of committing the crime of ....
who issued it together with the title of the judgefice. contrary to sec. ...., Stats.

6. Command that the person against whbencomplaint was You, ...., are, therefore, summoned to appear before Branch

or, if the judge is absent or unable to act, before some other ju@§swersaid complaint, on ...., ... (year), at .... o'clackhe ...
in the same county noon, and in case of your failure to appeamwarrant for your

7. The warrant shall be in substantially the following formArrestmay be issued.
STATE OF WISCONSIN, Dated ..., .... (year) .
.... County D."".( Enature)
State of Visconsin . .... District Attorney

Vs 4. The complaint and summons may betloe same form.

: The summons shall beeneath the complaint. If separate forms

... (Defendant(s)) areused, a copy of the complaint shall be attached to the sum
THE STATE OF WISCONSIN © ANY LAW ENFORCEMENT mons.
OFFICER: (4) Service. (a) The warrant shall be directéa all law

A complaint, copy of which is attached, having been filed witnforcemenbfficers of the state. A warrant may be seraag
me accusing the defendant(s) of committing the crime afan.  wherein the state.

trary to sec. ..., Stats., and | having found that probable causqp) A warrant is served by arresting the defendant and inform
existsthat the crime was committed by the defendant(s). ing the defendant as soon as practicable of the nature of the crime
You are, therefore, commanded to arrest the defendant(s) aith which the defendant is clugad.

bring .... before me, oif | am not available, before some other (¢) An arrest may be made bylaw enforcement fiter with-
judgeof this county outa warrant in the iaw enforcemenficér's possession when the
Dated ...., .... (year) law enforcement dicer has knowledge that a warrant has been
....(Signature) issued.In suchcase, the diter shall inform the defendant as soon
....(Title) aspracticable of the nature of the crime withich the defendant

8. The complaint and warrant may be on the stoma. The IS chageﬁ. | ¢ . . ¢ hall
warrantshall be beneath the complaititseparate forms are used, (d) Thelaw enforcement @iter arresting a defendant sha
acopy of the complaint shall be attached to the warrant. endorseupon the warrant the time and place of the arrest and the
(b) Surmons 1. The summons shall command the defendaiy o012, (02T 020 S5 D G0 RS o Lo
to appear before a court at a certain time and place and shall b&ujict. Order 141 Wis. 2d xiii (1987):1987 a. 1511993 a. 4861997 a. 250

substantiallythe form set forth in sub@. Judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons
h inth .. 1o, tlf issued upon the basis of sworn recorded testimony received by telephone on
2. A summons may be served anywhere in the state and it Si@a esbf the person seeking the warrant or summons unless goodcduseon

be served bydelivering a copy to the defendant personally or byary appears. The telephopcedure permits faster processing of the application,
Ieavinga copy at the defendasitisual place of abode with aperWh"e preserving a record of the basis for subsequent refR@nOrder dective Jan.
1,1988]

son of discretionresiding therein or by mailing a copy to the To be constitutionally stitient to support the issuance of an arrest warrant and to
defendant’slast-known address. It shall be served by a lastiowprobable cause, a complainust contain the essential facts constituting the
enforcemenbfficer. offensechaged. A complaint was fatally defective in merely repeating the language
. i . of the statute allegedly violated. Stat&\liams, 47 Ws. 2d 242177 N.w2d 61
3. The summons shall be in substantially the following fornu970).

i i . A warrant was properly issued upon sworn testimony of a stieatfan accom
a. When issued by a JUdge' plice had confessed and implicated the defendant, since reliable hearsay is permitted
STATE OF WISCONSIN, anda confession is not inherently untrustwortiykrasinski vState51 Wis. 2d21Q

186 N.W.2d 314(1971).

COU“tY . Whena complaint alleged that a reliable informant procured a sampleig$
State of WWsconsin from the defendard’apartment, the inference that the informant observed the defen
dant'spossession of a controlled substance satisfieAdghidar test. Scott vState,
VS. 73 Wis. 2d 504243 N.W2d 215(1976).
.... (Defendant) A criminal prosecution is properly and timely commenced by a John Doe com
plaintand arrest warrant that identify the defendant solely by a DNA profile, which
THE STATE OF WISCONSIN O SAID DEFENDANT. meetsthe requirement of sub. (3) (a) 4. that if the defensamatme is not known the

. PSR P ] -personto be arrested must be identified by any description by which the person to be
A complalnt, copy of which is attached, havmg been filed anfrested:an be identified with reasonable certainBtate vDabney2003 WI App

meaccusing the defendant of committing the crime ofontrary 108 264 Ws. 2d 843663 N.W2d 366 02-2445
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Applicablelaw allows electronic transmission of certain confidential case-infoandwhen the defendants attempt to escape when stopped. Mditeta53 Wis.
mationamongclerks of circuit court, county shefi ofices, and the Department of 2d 662 193 N.W2d 874(1972).
Justicethrough electronic interfaces involving the Departmenidrhinistrations A person is not under arrest and thficef is not attempting an arrest, so far as the
Office of Justice Assistance, specifically including electronic data messages algytit to use force is concerned, uniie person knows or should know that the person
adultarrest warrants if either the warrant or the case in which it was issued has begftainingor attempting to restrain him or her is aficafr. Celmerv. Quarbeg, 56

orderedsealed by the courOAG 2-10 ] ) ] Wis. 2d 581 203 N.w2d 45(1972).

~ NOTE: See also the notes to Article |, sectiori lof the Wisconsin Constitu An arrest pursuant to a validarrant is legal even though thdioér entered the

tion. defendant'shomewithout warning or knocking; therefore the court had personal
jurisdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973).

968.05 Corporations or limited liability companies: Thefactthat a witness had identified the defendant by photograph wfasesuf

: . : : to support an arrest, even though the witness was not allowed to identfénelant
summons in criminal cases. (1) When acorporation or lim 2% “Siate wiallace,59 Wis. 2d 66207 N.W2d 855(1973).

ited liability company is C_haiﬂ_:-’d with the Comm_iSSiouf a crimi Whenan oficer, mistakenly believing in good faith that the occupants cdr had
nal offense, the judger district attorney shall issue a summonsommitteda crime stopped a car and arrested the occupants, the arrest was illegal,

i i but a shotgun in plain sight on the back seat could be seized and used in evidence.
settingforth the nature of the feinse anccommanding the corpo 222° Taylor 60 Ws. 2d 506210 N-W2d 873(1973).

ratior) _Or_“mitEd liability company to appear before a court at a gptorcemenfficers may make constitutionally valid arrests withatrrants
SpECIfICtIme and place. undersub. (1)(d) if they have reasonable grounds to believe that the person has com

. . mitteda crime. Rinehart.\State,63 Wis. 2d 760218 N.W2d 323(1974).
(2) Thesummons for the appearance ofa corporation er III/WThe police force is considered as a unit. If there is a police—charc@ietiunica

ited liability company may be served psovided for service of a tjon to the arresting titer who acts in good faith, the arrest is based on probable
summonsupon acorporation or limited liability company in a causewhen facts exist within the polickpartment. State 8hearst8 Wis. 2d 217

g . 229N.W.2d 103(1975).
civil action. The summons shall be returnable not lessifian Whenbags were heavy and contained brick—bkgects obtained in an overnight

daysafter service. trip and the defendasthouse was under surveillance, there prabable cause for
History: 1993 a. 12 arrestfor possession of marijuana. Stat®helps73 Ws. 2d 313243 N.w2d 213
Cross—reference: See s973.17for provision for default judgment against a-cor (1976).

poration. Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a

warranton the basis of information known prior to the arrest. Police may relyen

i i indi witnessreports of citizen informers. LovedayState,74 Ws. 2d 503247 N.W2d
968.06 Indictment by grand jury . Uponindictment by a 116(1976).

grandjury acomplaint Sh_a” be '_SSl“_'ed' as provided b§68.02 An officer may make a warrantless arrest for an ordinance violatiostéftatory
upon the person named in the indictment ang#reon shall be counterpartf the ordinance existCity of Madison vRicky Two Crow 88 Wis. 2d

entitledto a preliminary hearing under@70.03 and all proceed 156 276 N.W2d 359(Ct. App. 1979).

; ; it idence obtained during a mistaken arrest is admissible as long as the arresting
Ings thereafter shall be the same as if the person had been Imt@ﬁé\{er acted in good faith and had reasonable, articulable grounds to believe that the

chargedunder s968.02and had not been indicted by a grand.jurguspecivas the intended arrestee. Stateee,97 Wis. 2d 679294 N.W2d 547(Ct.
History: 1979 c. 291 App. 1980).
An arrest by an out—of-state policdicér was a valid citizes'arrest. State $la
wek, 114 Wis. 2d 332338 N.W2d 120(Ct. App. 1983).

.07 Arrest law enforcement officer . (1) A law
968.0 es bya aw enforcement ofiice () a Whena defendans’ mother admitted police into heome to talk to her son, the

enforcemenbfficer may arreSt_ a person when: ) subsequerdrrest of her son was valid. Stat®edgers119 Ws. 2d102 349 N.w2d
(&) Thelaw enforcement diter has a warrant commanding453(1984).
thatsuch person be arrested: or Municipal police may arrest and detain a person for whom another municipality

. . in another county has issued a civil arrest warrant. 61 G#p. 275.
(b) The law enforcement fager believes, on reasonable A city police oficer is a law enforcement fider and trafic officer within s.

groundsthat a warrant for the persararrest has been issued ir$45.22. 61 Atty. Gen. 419. ) , ) )
this state: or i NOTE: See also the notes to Article I, sectiori lof the Wisconsin Constitu
’ on.
(c) The law enforcement fider believes, on reasonable
grounds,that a felony warrant fothe persors arrest has been 968.073 Recording custodial interrogations. (1) In this

issuedin another state; or section:
(d) There are reasonable grounds to believe that the psrson (a) “Custodial interrogation” means an interrogation by a law
committingor has committed a crime. enforcemenbfficer or an agent of a law enforcement agency of

(Im) Notwithstandingsub. (1), a law enforcement fi€er aperson suspected of committing a crime from the timeiise
shall arrest a persowhen required to do so unde84.3.12 (7) pectis or should be informed of his or her rightstansel and to
813.122(10), 813.125(6), 813.128 (1) (b)or968.075 (2) (apr remainsilent until the questioning ends, duriwgich the dficer
(5) (e) or agent asks a question that is reasonably likely to elicit an

(2) A law enforcement diter making a lawful arrest may incriminatingresponse and during which a reasonable person in
commandthe aidof any person, and such person shall have tHee suspect position would believe that he or shénisustody or
samepower as that of the law enforcemerftaz. otherwisedeprived of his or her freedom of actionany signift

(3) If the alleged violator under948.55 (2)or948.60 (2) (c) Cantway. o
is or was the parent or guardian of a child who is injured or dies () “Law enforcement agency” hae meaning given in s.
as a result of an accidental shooting, no law enforcemficgiof 165.83(1) (b)
may arrest the alleged violator until at least 7 days after the dat€c) “Law enforcement dicer” hasthe meaning given in s.
of the shooting. 165.85(2) (c)

I';";tory: l,lgil a. 13%1933 a. 435f2005 a. tlofth t i ok (2) It is the policy of this state to make an audio or audio and
adooretg%flggt tﬁ\éea[?;gs?affe‘?a;nsr?ogrzggésirvghrggsg maé;arrr:éndier%/gma%%ission.VISual reqordlng of a custodial mterrqgatlon of a persospected
Theremedy for excessive force is rismissal of the criminal chge. Nadolinski Of committing afelony unless a condition under93.2.15 (2) (a)

v. State46 Wis. 2d 259174 N.W2d 483(1970). 1.t06. applies or good causesbown for not making an audio or

An arrest based solelyn evidence discovered after an illegal search is invali i i i i i
Stateex rel. Furlong vWaukesha County Court7 Ws. 2d 515177 N.W2d 333 %udioand visual recording of the interrogation.

(1970). (3) A law enforcement dicer or agent o law enforcement
While probable cause for an arrest without a warrant requirearthaficer have  ggencyconducting a custodial interrogation is not required to

morethan a mere suspicion, thdicér does not need the same quantum of eviden f ; ; 3 :
necessanyor conviction, but information that would lead a reasonatfieesfto ‘ihform the SUbJeCt of thmterrogatlon that the fifer or agent Is

believethat guilt is more than a possibilityhich information can bbased in part r_naking anaudio or audio and visual recording of the interroga

on hearsay State vDiMaggio,49 Ws. 2d 565182 N.W2d 466(1971). tion.
An officer need not bén possession of a warrant to make a valid arrest. Schill v History: 2005 a. 60
State,50 Ws. 2d 473184 N.W2d 858(1971). Instituting Innocence Reform: tonsins New Government Experimeriruse.

An arrest was valid when a defendant, approached byfiearpfoluntarilystated  2006WLR 645.
thathe assumed they woulgt looking for him because he had been the last person
to see the victim alive. Schenk$tate51 Ws. 2d 600187 N.W2d 853(1971). 68.075 D ti b incidents: t d
Policehavegrounds to arrest without a warrant when they have information frolc'?l . omestc abuse |nc[ en 5', arrest and pro -
areliable informer that a crime is be committed, when they check the informationsecution. (1) DEFINITIONS. In this section:
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(a) “Domestic abuse” means any of the following engaged groundsto believe that the person is committing or has committed
by an adult person against his leer spouse or former spousegdomesticabuse and that the perspactionsconstitute the com
againstan adult with whom the person resides or formersjded mission of a crime.
or against an adult with whom the person has a child in common: p_ A policy reflectingthe requirements of sukg) and(2m).

1. Intentional infliction of physical pain, physical injuryitb c. A statement emphasizing that a law enforcemditten’s

ness. decisionas to whether or not to arrest under this section may not
2. Intentional impairment of physical condition. bebased orihe consent of the victim to any subsequent presecu
3. Aviolation of $940.225 (1)(2) or (3). tion or on the relationship of the parties.

4. A physical act that magause the other person reasonably d. A statement emphasizing that a law enforcemdiueois
to fear imminent engagement in the conduct descriloeder decisionnot to arrest under this section may not be based solely
subd.1., 2.0r3. uponthe absence of visible indications of injury or impairment.
(b) “Law enforcement agency” has the meaning specified in e. A statement discouraging, but not prohibiting, the arrest of
s.165.83 (1) (b) morethan one party
(d) “Party” means a person involved in a domestic abuse inci f. A statement emphasizing that a law enforcemédiuenfin
dent. determining whether to arrest a padiyould consider whether he
(e) “Predominant aggressor” means the most significant, batshe acted in self-defense or in defense of another person.
not necessarily the first, aggressor in a domestic abuse incident. 2. A procedurefor the written report and referral required
(2) CIRCUMSTANCESREQUIRINGARREST;PRESUMPTIONAGAINST  undersub.(4).
CERTAIN ARRESTS. (a) Notwithstanding €68.07 (1)and except 3. A procedure for notifying the alleged victioh the incident
asprovided in parsam)and(b), a law enforcement fifer shall  of the provisions in sub(5), the procedure for releasing the
arrestand take a person into custody if: arrestedperson and the likelihood and probable time of the
1. The oficer has reasonable grounds to believe that the parrestedpersons release.
sonis committing or has committed domestic abuse and that the 4. A procedure that requiredaw enforcement 6iter, if the
persons actions constitute the commission of a crime; and  |aw enforcement dicer has reasonable grounds to believe that a

2. Any of the following apply: personis committingor has committed domestic abuse, to inform
a. The oficer has a reasonable basis for believing ¢batin  thevictim of the availability ofshelters and services in his or her
ueddomestic abuse against the alleged victim is likely community,including usindists available under $49.165 (4) (b)

b. There is evidence of physical injury to the allegietim. and165.93 (4) (b)to give notice of legal rights and remedies
c. The person is the predominant aggressor availableto him or her; and to provide him or her with a statement

. . that readssubstantially as follows: “If you are the victim of
(am) Notwithstanding $968.07 (1) unless the pers@arrest . . .
is required under $813.12 (7) 813.122 (10)813.125 (6) or domesticabuse, you may contact a domestic violence victim ser

813.128(1) (b)or suby(5) (€} if a law enforcement fiber identt vice provider to plan for your safety and take steps to protect your

fies the predominant agaressitis aenerally not appropriate forself,including filing a petition under 813.120f the Wsconsin

alaw en?orceme rmffice?t% arrsest a?] one u% der ;(afopothper than statutedor a domestic abuse injunction or unde8x3.1250f the
. Y Wisconsinstatutes for a harassment injunction.”

the predominant aggressor

(ar) In order to protect victims from continuing domesti%n(am) The policies under paa) may provide that the law

' : forcementagency will share information witbrganizations
abusea law enforcemertdfficer shall consider all of the follow o :
ing in identifying the predominant aggressor: thatare eligible to receive grants unde®.165 (2)or165.93 (2)

1. The history of domestic abuse between the parties, if it can(b) In the development of these policies, each law enforcement

be reasonably ascertained by théagfr, and any information pro  2JENCYiS encouraged to consult with communitgamizations
vided by witnesses regarding that history andother law enforcement agencies with expertise in the recogni

. ion and handling of domesti incidents.
2. Statements made by wiesses. tion and handling of domestic abuse incidents

3. The relative dear f iniury inflicted on th i (c) This subsection does not limit the authority of a law
' € refative degree of injury cted on the parties. enforcemengagency to establish policies that require arnastier

4. The extent to which each person present appears to fear @ye circumstances than those set fortsuim(2), but the policies
party. . ) may not conflict with the presumption under s{®) (am)

5. Whether any party is threatening or has threatened future(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement
harmagainst another party or another fanaiyhousehold mem  otficer does not make an arrest under this section whenftterof
ber. ) ) ) hasreasonable grounds to believe that a person is committing or

6. Whether either partgcted in self-defense or in defense ofiascommitted domestic abuse and that pessants constitute
any other person under the circumstances describe®88s48  the commission of a crime, thefficer shall prepare a written

(b) If the oficer’s reasonable grounds for belief under @r reportstating why the person was ratested. The report shall
1. are based on a report of an alleged domestic abuse incidentptheent to the district attorneybfice, in the county where the acts
officer is required to make an arrest under @wonly if the report took place, immediately after investigation tbfe incident has
is received, within 28 days after the day the incident is allegeddeencompleted. The district attorney shall review the report to
have occurred, by thefafer or the law enforcement agency thaideterminewhether the person involved the incident should be
employsthe oficer. chaged with the commission of a crime.

(2m) IMMEDIATE RELEASE PROHIBITED. Unless s.968.08 (5) ConTACT PROHIBITION. (&) 1. Unless thens a waiver
applies,a law enforcement fi€er may not release a persshose underpat (c), during the 72 hours immediately following an arrest
arrestwas required under suf2) until the person posts bail underfor a domestic abuse incident, the arrested person shall avoid the
$.969.070r appears before a judge unde®#).01 (1) residenceof the alleged victim afhe domestic abuse incident and,

(3) Law ENFORCEMENTPOLICIES. (a) Each law enforcementif applicable, any premises temporarily occupied by the alleged
agency shall develop, adopt, anidnplement written policies victim, and avoid contacting or causing any person, other than law
regardingproceduregor domestic abuse incidents. The policiesnforcemenifficers and attorneys for the arrested person and
shallinclude, but not be limited to, the following: allegedvictim, to contact the alleged victim.

1. a. A statement emphasizing that in most circumstances, 2. An arrested person who intentionally violates this para
otherthan those under suf2), a law enforcement fi€er should graphmay befined not more than $10,000 or imprisoned for not
arrest and take a person into custody if tlie@f has reasonable morethan 9 months or both.
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(b) 1. Unless there is a waiver under. (@r a law enforcement expertisan the recognition and handling ddmestic abuse inci
officer or otherperson who releases a person arrested for a dom@sntsshall cooperate in all aspects of the training.
tic abuse incident from custody less than 72 hours after the arres{g) AnnUAL REPORT. (a) Eachdistrict attorney shall submit an
shall inform the arrested person orally and in writing of thannualreport to the department of justice listing all of the foHow
requirementsunder par(a), the consequences of violating theng:
requirementsnd the provisions of §39.621 The arrested per 1. The number of arrests for domestic abuse incidertisin
sonshall sign an acknowledgment on thetten notice that he or or her county as compiled and furnished by the law enforcement
shehas received notice adnd understands the requirements, thgyencieswithin the county
consequences efolating the requirements and the provisions of 1m. The number of responses law enforcement made that
$.939.621 If the arrested person refuses to sign the notice; &, qved a domestic abuse incident that did not result in an arrest.
shemay not be released from custody . -

- . . 2. Thenumber of subsequent prosecutions and convictions of

2. Ifthere |shalwa|verfunder pér) and thqoerr]son IS releasl;ad the persons arrested for domestic abuse incidents.

undersubd.1., thelaw enforcement diter or other person who b) The listing of the numbef arrests, prosecutions and eon

releaseshe arrested person shall inform the arrested person or@%l tions under par(a) shall include categories by statutory refer

andin er_tlng of the waiver and the_prowsm_ns 0P89.621 enceto the ofense involved and include totals for all categories.
3. Failure tocomply with the notice requirement under subd. History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 3042005 a. 1042011

1. regarding a person who is lawfully released from custody bar£67 2013 a. 16&.20; 2013 a. 323 ] _ o
a prosecution undepar (a), but does not &ct the application of NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative

039 621 iminal . intent and purpose in section 1 of the Act.
S. ' In any criminal prosecution. Questions by an f€er prior to an arrest to determine which spouse was the pri

(c) Atany time during the 72—hour period specified in @y mary physical aggressor dunﬂeﬂbt-h(Sc)j (fa) é- bt- were iPEESti.gaéor¥fdMi{jmda
P : : : : warningswere not required when the defendant was not deprived of freedom or ques
Fhe a”eged victim may sign a written waivef the reqU|rements tioned in a coercive environment. Statéeprich,160 Ws. 2d 472465 N.W2d 844
in par (a). The law enforcement agency shall have a waiver for@x. App. 1991).
available. Warrantlessarrest and detention for bail jumpir@#6.49, is authorized if probable

. causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. after
(d) The law enforcement agency responsiblettierarrest of peingreleased under ch. 9688 Atty. Gen. 177

aperson for a domestic abuse incidgmall notify the alleged vic Tr}issection applieés tﬂ roommatesng in universitydresidean(-;)hall,s, whtlether-pfri
H H ihili vatelyor state owned. criteria requiring arrest under sub. exist, a law enforce
tim of the requirements un.der pa) and the possibility of, proee mentofficer must make a custodial arreg9 Atty. Gen. 109
durefor and efect of a waiver under pa(c). A Prosecutdis View of Elder Abuse. Hanrahan. i$vVLaw Sept. 2000.
(e) Notwithstanding s968.07 (1) a law enforcement faer ]
shallarrest and take a persioto custody if the dicer has reason 968.08 Release by law enforcement officer of ~ arrested

ablegrounds to believe that the person has violatedg@gar person. A law enforcement éiter having custody of person
(6) CONDITIONAL RELEASE. A person arrested and taken int@restedvithout a warrant may release the person arrested without

: o i alin -+ raquiringthe person to appear before a judge if the law enforce
custody for a domestic abuse incident is eligible for Cond'tlonrﬁentofficer is satisfied that there are inaient grounds fothe

release.Unless there is a waiver undeib.(5) (c), as part of the . . X -
conditionsof any such release that occurs during the 72 hod?%i?or:;ealfggs‘;r'g;?al complaint against the person arrested.

immediatelyfollowing suchan arrest, the person shall be required

to comply with the requirements undgib.(5) (a)and to signthe 9eg 085 Citation:  nature: issuance: release of

acknowledgmentinder sub(S) (b). The arrested persaelease gccysed. (1) NATURE. A citation under this sectids a diree

shallbe conditioned upon his or her signed agreemergftain  tjye issued by a law enforcementfiodr, that a person appear in

from any threats or acts of domestic abuse against the alleged ¥igrt and answer criminal chges. A citation is not ariminal

tim or other person. complaintand may not be used as a substitute for a criminal com
(6m) OfFICER IMMUNITY. A law enforcement diter is plaint.

immunefrom civil and criminal liability arising out of a decision  (2) AuTHORITY To ISSUE; EFFECT. Except as provided in sub.

by the oficer to arrest or not arrest an allegeféntier if the deci  (8), a law enforcement fi€er may issue a citation to apgrson

sionis made in a good faithfeft to comply with this section.  whomhe or she has reasonable grounds to believe has committed
(7) ProsecuTioNPOLICIES. Each district attorney’ofice shall a misdemeanor A citation may be issued in the field or at the

develop,adopt and implement written policies encouraging tHeeadquartersr precinct station of the fi€er instead of or subse

prosecutionof domestic abuse fainses. The policies shall quentto a lawful arrest. If a citation is issued, the person cited

include, but not be limited to, the following: shallbe released on.his_ or her own recognizanpe. In determining
(a) A policy indicating that a prosecutsrdecision not to whether to issue a citation, the law enforcemeiintefmay con

prosecutea domestic abuse incident should not be based: ~ Siderwhether: _ o

1. Solely upon thabsence of visible indications of injury or (&) The accused has given proper identification.
impairment; (b) The accused is willing to sign the citation.

2. Upon the victims consent to any subsequent prosecution (€) The accused appears to represent a danger of harm-to him
of the other person involved in the incident; or self or herself, another person or property

3. Upon the relationshipf the persons involved in the inci  (d) The accused can show fient evidence of ties to the
dent. community.

(b) A policy indicating that when any domestic abuse incident (€) The accused hgseviously failed to appear or failed to
is reported to the district attorneyofice, including a report made "€SPONdO a citation. ‘
undersub.(4), a chaging decision by the district attorney should, (f) Arrest or further detention appears necessary to carry out
absentextraordinarycircumstances, be made not later than lggitimateinvestigative action in accordaneéth law enforce
weeksafter the district attorney has received notice of the indnentagency policies.
dent. (3) ConteNTs. The citation shall do all of the following:

(8) EDUCATION AND TRAINING. Any education and training by ~ (a) Identify the ofense and section which the person is alleged
thelaw enforcement agency relating to tiandling of domestic to have violated, including the date, and if material, identify the
abusecomplaints shall stress enforcementcdfinal laws in propertyand other persons involved.
domesticabuse incidents angrotection of the alleged victim.  (b) Contain the name and address of the person cited, or other
Law enforcement agencies aedmmunity oganizations with identificationif that cannot be ascertained.
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(c) Identify the dficer issuing the citation. designateabbject or a designated place for the purpose of seizing

(d) Direct theperson cited to appear for his or her initiafesignatedproperty or kinds of propertyA judge shall issue a
appearancén a designated court, at a designated time and dagg&archwarrant if probable cause is shown.

(4) Service. A copy of the citation shall be delivered to the (2) WARRANT UPONAFFIDAVIT. A search warrant may be based
personcited, and the original must be filed withe district attor upon sworn complaint or &tlavit, or testimony recorded by a
ney. phonographicreporteror under sub(3) (d), showing probable

(5) REVIEW BY DISTRICT ATTORNEY. If the district attorney causetherefor The complaint, &itlavit or testimony may be upon
declinesto prosecute, he or she shall notife law enforcement informationand belief.
agencywhich issued the citation. The law enforcement agency (3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A
shall attempt to notify the person cited that he or she will not is¢archwarrant may be based upon sworal testimony commu
chargedand is not required to appear as directed in the citatioRicatedto the judge by telephone, radio other means of elec

(6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The tronic communication, under the procedure prescribed in this sub

prior issuance of a citation does not bar the issuance of a sumnR§iion-

or a warrant for the samefefse. (b) Application. The person who is requesting the warrant
(7) PREPARATIONOF FORM. The judicial conference shall pre Shall prepare a duplicate original warrant aedd the duplicate
scribethe form and content of the citation under58.171 original warrant, verbatim, to the judge. Theige shall enter

(8) INAPPLICABILITY TOCERTAIN DOMESTICABUSECASES. A law verbatim, what is read on the original warrant. The judge may

enforcemenbfficer may not issue a citation to a person for aﬂlrectthat the warrant be modified.

offenseif the oficer is required to arrest the person for thégruge (c) Issuance. If the judge determines that there is probable
unders.968.075 (2) causefor the warrant, the judgghall order the issuance of a war

History: 1983 a. 4332005 a. 104 rant by directing the person requesting the warrant to sign the
judge’sname on the duplicate original warramh addition, the

968.09 Warrant on failure to appear . (1) When a defend personshall sign his or her own name tive duplicate original
antor a witness fail$o appear before the court as required, or viavarrant. The judge shall immediately sign the original warrant
latesa term of the defendastdr witness bond or the defendasit’ andenter on the face of the original warrant the exact time when
or witnesss probation, if anythe court may issue a bench warranthe warrant was ordered to be issued. The finding of probable
for the defendars’ or witness arrest which shall direct that thecausefor a warrant upon oral testimony shall be based on the same
defendant or witness be brought before the court without unré&ind of evidence as is didient for a warrant upon fiflavit.

sonabledelay The court shall state on the record at the time of (4) Recording and certification of testimony. When a caller

issuanceof the bench warrant the reason therefor informsthe judgethat the purpose of the call is to request a war
(2) Prior to the defendars’ appearance in court after therant,the judge shall place under oath eperson whose testimony

defendant'aarrest under sulfl), ch.969 shall not apply formsa basis of the application and each person applying for the
History: 1971 c. 2981993 a. 486 warrant. The judge or requesting person shall arrange for all

A bench warrant may be directed to all law enforceméiaeds in the statevith- i i i
outregard to whether the defendant is gearwith a violation of a state statute orswom testimony to be recorded either &gtenographic reporter

countyordinance. The form of the warrant should be as suggested by s. 968.044PY means of a voice recording device. The judge shall have the
(a) 7. 62 Atty Gen. 208. recordtranscribed. The transcriptertified as accurate by the

. . ) judgeor reporteras appropriate, shdle filed with the court. If
968.10 Searches and seizures; when authorized. A thetestimony was recorded by means of a voice recording device,
searchof a person, object or place may be made and things MgXjydge shall also file the original recording with the court.

be seized when the search is made: (e) Contents. The contents of a warrant upon oral testimony

(1) Incident to a lawful arrest shallbe the same as the contents of a warrant ugioiawi.
(2) With consent; (f) Entry of time of execution. The person who executtse
(3) Pursuant to a valid search warrant; warrantshallenter the exact time of execution on the face of the
~ (4) With the authority and within the scope of a right of lawfuliuplicate original warrant.
Inspection; (4) LocATION OF SEARCH. A search warrant may authorize a
(5) Pursuant to a search during an authorized temporary qussarchto be conducted anywhere in the state and may be executed
tioning as provided in 968.25 or pursuanto its terms anywhere in the state.
(6) As otherwise authorized by law History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987).

Judicial Council Note, 1988:Sub. (2) is amended to elimindke preference for
written affidavits as the basis for search warrant&leffhoned testimony allows
L fasterresponse and the transcribed record is no less adequate for. review
968.11 Scope of search incident to lawful arrest.  When Sub.(3) (a) is amended to eliminate the preference for writfetasits as the basis
a lawful arrest is made,law enforcement €iter may reasonably for search warrantsTelephonedestimony allows faster response and the transcribed

it : recordis no less adequate for review
searchthe person arrested and an area within such pelmmb Sub.(3) (c) is amended to eliminate the preference for writfiaafts as the basis

diatepresence for the purpose of: for search warrantsTelephonedestimony allows faster response and the transcribed

; . . recordis no less adequate for review
(1) Protecting the dicer from attack; Sub.(3) (d) is amended to authorize that the testimiomyecorded either by a

(2) Preventing the person from escaping; stenographiceporter or a voice recording device. [Bler efective Jan. 1, 1988]

. . - . . . NOTE: See the notes to Article I, sectionl] of the Wisconsin Constitution.
(3) D|Scove“ng and seizing the fruits of the crime; or Specificstatutory authorization was not necessary for a judge to issue an order that

(4) Discoveringand seizing any instrumentsticles or things authorizedhe procedures used track the defendastcell phone because the order

P H feci f supported by probable cause. Nonetheless, the order did comply with the spirit
which may have been used in the commission of, or which mgg L o A e e 2014 Wi 89 W, 20 BAGNW2d

constituteevidence of, the ténse. 798 12-0336
The holding of Arizona v. Gant, 556 U.S.332, thatBelton does not authorize a

vehiclesearch incident to a recent occupmattest after the arrestee has been secur

andcannot access the interior of the vehicle is adopted as the proper interpretal #'13 Search warrant; pmpefty SUb]ec.t to seizure. .
of the Wsconsin Constitutios’ protectionagainst unreasonable searches and se{1) A search warrant may authorize the seizure of the following:

NOTE: Soe a150 1 notes o Aicle | sector 1of the Visconsin Consits (@) Contraband, which includes without limitation because of
tion. enumerationlottery tickets, gambling machines or other gam
bling devices)ewd, obscene or indecent written matpéctures,
968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A soundrecordings or motion picture films, fgd money owritten
searchwarrant is an order signed by a judge directing a lawstrumentsand the tools, dies, machines or materials for making
enforcemenbfficer to conduct search of a designated person, #taem,and controlled substances, as defined #64.01 (4) and

NOTE: See the notes to Atrticle I, section1] of the Wisconsin Constitution.
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controlledsubstance analogs, as defined 864..01 (4m)andthe  NOTE: See also the notes to Article |, sectiori 1of the Wsconsin Constitu
implementsfor smoking or injecting them. Gambling machine&°™

or othergambling devices possessed by a shipbuilding businggg 15  Search warrants; when executable. (1) A search
thatcomplies with s945.095are not subject to this section. 5 rantmust be executed aneturned not more than 5 days after
(b) Anything which is the fruit of or has been used indber  the date of issuance.

missionof any crime. _ _ ~ (2) Any search warrant not executed within the tjpnevided
(c) Anything other than documents which may constitute evih sub.(1) shall bevoid and shall be returned to the judge issuing
denceof any crime. it.

(d) Documents which magonstitute evidence of any crime, Executionof search warrari$ timely if in compliance with sub. (1) and if probable
; : ewhich led to issuance still exists at time of execution. Defense has burden of
if probable cause is shown that the documents are under the ﬁ fin timeliness challenge. StateBdwards98 Ws. 2d 367 297 N.w2d 12

trol of a person who is reasonably suspected to be concerned iritbes).
commissionof that crime under €39.05 (2) Law enforcemens failure to return an order and inventory within the confines of
K | W - . L. this section and s. 968.17 did not render the execution of the order unreasonable. The
(2) In this section, “documents” includes, but is not limited taimely return of a warrant is a ministerial duty that does rfetthe validity of the

books'papers’ recordsy recordingsl tapesl photographsy fi|m%g%fcmbsent prejudice to the defendant. Sta&eum2010 WI 92328 Ws. 2d

computeror electronic data. 787 N.W2d 317 08-0658

Eftg(riz//:erigr?yl hcésr%r?;grzgtcﬁ:clelsii?yafolr’ t‘:wtaseizure of a limited quantity 68.16 Detention and search of persons on premises.
obsceneamaterial as evidence but is necessary before moretdentiary copies are he person executing theearch War_rant may re_asonably deta”_]
seized. Stateex rel. Howard vO'Connell,53 Wis. 2d 248192 N.w2d 201(1971). andsearch any person on the premises at the time to protect him

“Contrabandunder sub. (1) (a) is not limited to items thateese illegal; italso - gelf or herself from attack or to prevent the disposalanceal
encompassegems used, acquired, or transferred illegaligluding money Jones

v. State226 Ws. 2d 565594 N.W2d 738(1999),97-3306 mentof any item particularly described in the search warrant.
NOTE: See also the notes to Article I, sectiori.1of the Wisconsin Constitu History: 1993 a. 486 o ) .
tion. Thedefendant had sfifient control and dominion over a dar it to be considered

“premises,’justifying a search of the defendant. Stateeed,156 Ws. 2d 546457
N.W.2d 494 (Ct. App 1990).
968.135 Subpoena for documents.  Upon the request of thefrisk of a person not named in a search warrant during the executiomaithe
the attorney generaidr a district attorney and upon a showing ofantwas reasonable when occupants of the residence were very likely to be involved
H in drug traficking; drugs felt in a pocket during tifiesk were lawfully seized when
probablecauseunder_ $968.12 a court shall '53‘49 a.Sproen‘%ﬂeofﬁcer had probable cause to believe that there was a connection between what
requiringthe production of documents, as specified 868.13  wasfelt and criminal activity State vGuy, 172\Wis. 2d 86492 N.W2d 31L (1992).

(2). The documents shall be returnable togbart which issued NOTE: See also the notes to Article |, sectiorilof the Wsconsin Constitu
the subpoena. Motions to the court, including, but not limited t#"-

motionsto quash or limit the subpoershall be addressed to the968 17 Return of search warrant. (1) The return of the

tr:gfurstevgthcl)(:hrcl)?jsuceedtme diLtj:brr)r?:r?ti m’:nybgecrgronn (‘:l'&%"t‘g‘é"gs searchwarrant shall be made within 48 hours after executitineto
u proau u Yy p clerk designated in the warrarithe return shall be accompanied

pr%wdedln Ctr;i78't5 Thlslse(étlgn ldoes not limit orfeét any other 5 \yritten inventory of any property taken. Upon request, the
suHiggSh%‘;Q Cogl{%rcl’;’ési 44;{ 4aW clerk shall deliver a copy of the inventory to the per$imm

A banks voluntary surrender of records other than those demanded salthe Whom or fromwhose premises the property was taken and to the
poenaprovided no basis for suppression. Sta@ift, 173 Wis. 2d 870496 N.wzd  applicantfor the search warrant.
71‘??&??5?0?%#{?%?2}&5 the interests of persons whose documents are sought in (2) An affidavit or complaint made in suppast the issuance
tion to protecting the interests of tiperson on whom a subpoena is served. Th%_glldﬂ']e warrant and the transcript of any testimony taken shall be
defendanhad standing to challenge subpoenas issued to produce heebarts.  filed with the clerk within 5 days after the date of the execution of
A person has standing to seek judicial intervention when that persarplesonal any search warrant
stakein the outcome anis directly afected by the issues in controversytate v f . '
Popenhager2008 WI 55309 Ws. 2d 601749 N.W2d 611, 06-1114 History: 1971c.298

This section encompassesmtion to suppress documents in violation of this sec _In computing the time within which a search warrant must be returned, the court
tion and to suppress statements directly derived from those documents. The cifégy exclude the hours between 4:30 p.m. Friday and 8 a.m. Mor®iah a delay
courthas discretion to suppress or allow evidence obtaineiblation of a statute Would not afect the validity of the searciState vMeier 60 Ws. 2d 452210 N.w2d
thatdoes not specifically require suppression of evidence obtained contrary to @88 (1973). . ) ]
statute depending on the facts and circumstances of theacabthe objectives of the ~ Thetrial court erred in suppressingntrolled substances and associated parapher
statute. State v Popenhager008 WI 55 309 Ws. 2d 601 749 N.w2d 61, naliaseized pursuant @ search warrant on the ground that a transcript of testimony
06-1114 uponwhich thewarrant was based was not filed within 5 days of its execution, as

If a person were permitted to bring a motion to quash the subpoena for bank der@uiredoy sub. (2), because: 4) 968.22 provides that no evidence seized under a
mentsunlawfully obtained but not permitted to bring a motion to suppress incrimingg€archwarrant may be suppressdde to technical irregularities notfedting the
ing statements derived directly from the unlawfully obtained bank documents, @efendant'substantial rights?) the 5-day filing requirement is a ministerial duty
personwould not get the full benefit of the protectionghaf statute, and the underly a violation of which does not invalidate a search absent prejudice; and 3) there was
ing objectives of the statute would be defeated. Sta®penhager2008 WI55, ~ no prejudice when the transcript was filagproximately 6 weeks prior to the filing
309 Wis. 2d 601749 N.w2d 611, 06-1114 of the information, before which the defendant was statutorily precluded from mak

Specificstatutory authorization was not necessary for a judge to issue an order fig@ny motion to suppress. Stat&lam,68 Ws. 2d 614229 N.W2d 664(1975).
authorizecthe procedures used track the defendasttell phone because the order Law enforcemens failure to return an order and inventory within the confines of
wassupported by probable cause. Nonetheless, the order did comply with the s 5i968.15 and this section did not render the execution of the order unreasonable. The
of this section and s. 968.18tate vTate,2014 WI 89 Ws. 2d 849 N.w2d imely return of a warrant is a ministerial duty that does rfectthe validity of the
798 12-0336 - - searchabsent prejudice to the defendant. Sta&veum2010 WI 92328 Ws. 2d

369 787 N.W2d 317 08-0658

968.14 Use of force. All necessary force may be use®i® g9gg8.18 Receipt for seized property . Any law enforcement
cutea search warrarr to efect any entry into any building or officer seizing any items without a search warrant shall give
propertyor part thereof to execute a search warrant. receiptas soon as practicable to the person from whose possession

Officersacted legallywhen, armed with a search warrant, they knocked on a do i i i i
pushedit open when the defendant opened it 2 inches, and put him under restr?h?y are taken. Failure to give such receipt shaltender the evi

n : . L h
beforeshowing the warrant. StateMeier, 60 Wis. 2d 452210 N.W2d 685(1973). denceseized inadmissible upon a trial.

To dispense with the rule of announcement in executing a wapeaticularfacts . .
mustbe shown in each case that support fioesfs reasonable suspicion that exigent968.19 Custody of property seized. Property seized under
circumstances exist. Anfafer’s experience and training are valid relevant con{;ide%l search warrant or vaIidIy seized without a warrant shall be safely

ations. State vMeyer 216 Ws. 2d 729576 N.W2d 260(1998),96-2243 . .
Irrespectiveof whether the search warrant authorizes a “no—knock” ee@gon kept by the oficer, who may leave it in the CUStOdy of the sHerif

ablenesss determined when the warrant is executed. Stddawis,2000 Wi 270  andtake a receipt therefao long as necessary tbe purpose of

240 Ws. 2d 15622 N.w2d 1 beingproduced as evidence on any trial.
Thereis no blanket exception to the knock and announce requirement for-execut

ing warrants. @ justify no—knock entrya reasonable suspicion that knocking an : :

announcingwill be dangerous, or futile, or will inhibit thefe€tive investigation of (968'20 . Return of prOPerty seized. . (1) Any persorclaim-

acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 6151997).  ing the right to possession pfopertyseized pursuant to a search
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warrantor seized without a search warrant may apply for its retur@portedstolen an attemptill be made to return the dangerous
to the circuit court for theounty in which the property was seizedveaponsor ammunition to the authorized rightful ownéf the
or where the search warrant was returned. The court shall ondgturn of a seized dangerous weapon other than a firearm is not
suchnotice as it deems adequate to be given the district attormeguestedy its rightful owner under sulil) and is not returned
andall persons who have or may have an intéretite property by the oficer undersub.(2), the city shall safely dispose of the
andshall hold a hearing to hear all claims to its true ownershigangerousveapon arif the dangerous weapon is a motor vehicle,
If the right to possession is proved to the cewsdtisfaction, it asdefined in $340.01 (35)sell the motor vehicle following the
shall order the properfyother than contraband or property €ovprocedureunder s973.075 (4)or authorize a law enforcement
eredunder sub(1m)or(1r) or s.173.12 173.21(4), 0or968.205  agencyto retain and use the motor vehicle. If the return of a seized
returnedif: firearm or ammunition is not requested by its authorized rightful
(a) The property is not needed as evidencé oeeded, satis ownerunder sub(l) and is not returned by thefiokr under sub.
factory arrangements can be made for its return for subsequent(@ethe seized firearm or ammunition shall be shipped to and

asevidence; or becomeproperty of the state crime laboratories. A person desig
(b) All proceedings in which it might be required have beefatedby the department of justiceay destroy any material for

completed. which the laboratory has no use or arrange for the exchange of
(Im) (a) In this subsection: materialwith other public agencies. In lieu of destruction, shoul

Herweapons for which the laboratories have no use shall be turned

1. “Crime” includes an act committed by a juvenile or by a s
adult who is adjudicated incompetent that would have beenogerto the department of natural resources for sale and distribu

crimeif the act had been committed by a competent adult. tion of proceeds under 89.934or for use under £9.938

2. “Dangerous weapon” has the meaning given B8s.22 . (0) Exceptas provided in pga) or sub(1m)or(4), a city vil-
(10). lage, town or county or other custodian of a seized dangerous

b) If th zed wisad weaponor ammunition, if the dangerous weapon or ammunition
_(b) € Seizen property IS a dangerous weapon or ammuill o+ required for evidence or use in further investigation and has
tion, the property shall not be returnemlany person who com

mitteda crime involving the use of the dangerous weapdher not been disposed of pursuant to a court order at the completion

no consent to the commission of the crini&roperty which may re
not be returnedo an owner under this subsection shall be disposg
of under subg3) and(4).

(1r) (a) If the seized property is a firearm ordered seized un
s.51.20(13) (cv) 1, 2007 stats., the court that issued that ord
shallorder the firearm returned if the order undér1s20 (13)cv)

uirementainder sub(1). If, within 30 days after the notice, an
plicationunder sub(1) is not made and the seized dangerous
eapon or ammunition is noéturnedby the oficer under sub.

, the city village, townor county or other custodian may retain
e dangerous weapon or ammunition audhorize its use by a
law enforcement agencgxcept that a dangerous weapon used in

1., 2007 stats., has been canceled undet.20 (13)cv) 2.0r(16)  he commission ofga hgmicipde or a har?dgun,desﬁngd in s.
(gm), 2007 stats., or is canceled undesk20 (13) (cv) Im. ¢. 175 35(1) (b) may not beetained. If a dangerous weapon other
(b) If the seized property is a firearm ordered seized undeftfana firearm is not so retained, thity, village, town or county
51.20 (13) (cv) 1.the court that issued that order shall order thg other custodiashall safely dispose of the dangerous weapon
firearmreturned if the order undersl.20 (13) (cv) liscanceled o if the dangerous weapon is a motor vehicle, as defined in s.

unders.51.20 (13) (cv) 1Im. c. 340.01(35), sell the motor vehicle followinthe procedure under

(c) If the seized property is a firearm ordered seized undegss973.075 (4) If a firearm or ammunition is not so retained, the
51.45(13) (i) 1, the court that issued that order shall order the firgity, village, town or county or other custodian shall ship it to the
armreturned if the order under%L.45 (13) (i) lis canceled under statecrime laboratories and it is then the property ofidherate
s.51.45 (13) (i) 2. c. ries. A person designated by the departmehfustice may

(d) If the seized property is a firearm ordered seized undedsstroyany material for which the laboratories have no use or
54.10(3) (f) 1, the court that issued that order shall order the firarrangefor the exchange of material with other public agencies.
armreturned if the order unders1.10 (3) (f) 1is canceled under In lieu of destruction, shoulder weapons for which the laboratory
s.54.10 (3) (f) 2. c. has no use shall be turned oves the department of natural

(e) If the seized property is a firearm ordered seized undef@gourcesor sale andiistribution of proceeds under29.934or
55.12(10) (a) the court that issued that order shall order the firor use under 29.938
armreturned if the order under55.12 (10) (a)s canceled under  (4) Any property seized, other than property covered usder
s.55.12 (10) (b) 3. 968.205 that poses a danger to life or other property in storage,
(2) Propertynot required for evidence or use in further invegransportatioror use and that is not required for evidence or fur
tigation, unless contraband or property covered under(@u) therinvestigation shalbe safely disposed of upon command of
or (1r) or 5.173.120r 968.205 may be returned by thefiner to ~ theperson in whose custody they are committed. Theuiiyge,

the person from whom it was seized without the requirement of@Vn or county shall by ordinance or resolution estaltdisposal
hearing. procedures. Proceduresnay include provisions authorizing an

(3) (a) First class cities shall dispose of dangerous Weapd'ﬂgemptto return to the rightful owner substances which have a

or ammunition seized 12 months after takpgssession of them commercial value in normal business usage and do not pose an

if the ownerauthorized under subilm), has not requested theirimmediatethreat to life or propertylf enactedany such provision

returnandif the dangerous weapon or ammunition is not requiréi@!linclude a presumption that if the substance appears to be or
for evidence or use in further investigation and has not tisen 1S reported stolen an attempt will be made to return the substance

posedof pursuant to a court order at the completion of a crimini@ the rightful owner

; ; f e f History: 1977 ¢.26Q 1977 c. 44%.497, 1979 c. 2211981 c. 1601983 a. 189
actionor proceedingDisposition procedures shall be establlsheg_l329 (33’1983 a 278(11985 4. 5%8.244710 2449 32001(35)1987 a? 2031987 .

by ordinance or resolution and may include provisions authgs2s.e64; 1993 a. 90196 1996 a. 1571997 a. 192248 1999 a. 1852001 a. 16
rizing an attempt to return to the rightful owner afgngerous 2005 a. 387394 2009 a. 2582011 a. 257s.56.

weaponsor ammunition which appear to be stolen or are repor‘ted\ claimant of seized property has the burden of showing that it is not contraband
L . . andis not needed as evidence in a possible retrial. Money may be applied to-the pay
stolen. If enacted, any suqbrowsmn shall include a presumptlonmentof counsel fees. ¥lter v Sauk County Clerkf Court,53 Wis. 2d 178191

thatif the dangerous weapons or ammunition appear to be or g1®.2d852(1971).
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_ Undersub. (1m) (b), “rightful owner” refert® an innocent person who owned a(2d) (a), from the biological material contained in or included on
firearmor ammunition at the time anfefise was committed. StateéWilliams, 148

Wis. 2d 852 436 N.W2d 924(Ct. App. 1989). the ewdenc;e.
Whetherexplicit photographs seized during the execution of a search warrant were (3) Subjectto sub(5), a law enforcement agency may destroy

contrabands discussed. In re Return of Property in StaBewnhof, 185 Ws. 2d60Q i i i i i irati
E I BN W20 307CCT App. 1004) evidence that includes biological material before the expiration of

In the event that the district attorney elewdé to bring a forfeiture action against thetime pe”Od SpeCIerd in SUIQZ) if all of the f_ollowmg gpply:
seizedproperty a person seeking the return of the property may do so under this sec (a) The law enforcement agensgnds a notice of its intent to
lion, ots. 961.55 (3). JonesState 226 Ws. 2d 565594 N.W.2d 738(1999). " gestroythe evidence to all persons who remain in custody as a

Thedefinition of contraband in s. 968.13 applies to this section.biliteen is on result Qf the Crimina[ conviction, delinquency adjudication, or
the state to prove by the greater weight of the credible evideat@operty is con  commitment,and to either the attorney of record for each person

traband not subject to return under this section. Jor&ate226 Ws. 2d 565594 .
N.W.2d 738 (1999),97-3306 in custody or the state public defender

Theterm “use” in sub. (1m) (b) requires more than than the mere fact that a firearm (b) No person who is notifiednder par(a) does either of the

is with a person. It must be part of the crime in sovag State vPerez2000 WI ; ithi ;
App 115, 235 Ws. 2d 238612 N.W2d 374 993108 following within 90 days after the date on which the person

This section establishes an in rem proceeding to establish true ownerphipof receivedthe notice:

erty. It does not authorizgranting a money judgment to the rightful owner when i ; ; i
seizedproperty is missing or mistakenly returned to another as a judgmentrin artz) 1. Files a motion for testing of the evidence undéi¢.07

rem proceeding is valid only against the propeahd not against a defendant or a

defendant'sassets. City of Milwaukee Glass2001 WI 61 243 Ws. 2d 636628 i i i i
NW 23 343 09-2389 2. Submits a written request for retention of the evidence to

Sub.(1m) (b) prohibits the return of a dangerous weapon to a person convicte(mﬁ3 law enforcement agency

carryingaconcealed and dangerous weapon. Sta@enez2001 WI 79 244 Wis. N her provision of f ral or law r ir he law
S B2 ha8 NW2a 89095 5108 (c) No other provision of federal or state law requires the la

Sub.(1m) (b) is subject to the excessive fickmuse of the 8th amendment. Stateenforcemenagency to retain the evidence.

v. gerg?ijisg,ﬁ%OfZ \k/)\/_(IjAptp 39250 Wis. 2d 392641 u.WZd 17_30(11—08_14 . (4) A notice provided under suf8) (a)shall clearly inform
ub.(1m) (b) forbidsreturning weapons to one who committed a crime involvin e f ; :
their use; it does not require that the defendant be convicted of that crime. Agre%}%re(np'em that the evidence will be destroyed unless, wain

to a crime being read in at the time of sentencing constitutes an admission of ha@l&ysafter the date on which timerson receives the notice, either
committedthe crime. When chged with possession of a firearm by a person ordered motion for testing of thevidences filed under s974.07 (2)or

notto possess a firearm under an injunction, a defendant need not have them lite| ; f : ; ;
in hishands or on premises that he occupies but must have the right to possess .'tten requeStor retention of the evidence is submitted to the
gyv enforcement agency

Not having contact with the weapons for several years did not establish lack of

sessiongspecially when the defendant was allowing the firearms to appreciate for i ; e
later sale. State vKueny 2006 WI App 197296 Ws. 2d 658724 N.W 2d 399 (5) If, after providing notice under su3) (a) of its intent to

04-1291 destroyevidence, a law enforcement agency receives a written
A lla\/\{ ﬁnfogcement fagency n:afly r?OE retain unC_lgiggdcriaga?ﬁ m?r:ey for i_tSdQV_vnl requesfor retention of the evidence, the law enforcement agency
use. In the absence of an asset forfeiture procedditigted by the state or a judicial ; ; : ;
determinatiorthat the money constitutes contraband, a local law enforc shallretain theevidence until the dISCI’W date of the person who .
shoulddispose of the money as unclaimed property undi9.66 (2).0AG 10-09 ~madethe request or on whose behalf the request was made, subject
Due process does not require states to give detailed instructions to owners wh@ court order issued undei974.07 (7)(9) (a) or(10) (a) 5,
seekthe return of lawfully seized property no longeeded in a police interrogation ; :
or criminal proceeding.West Covina vPerkins525 U.S. 234142 L.Ed. 2d 636 unlessthe court orders destruction or transfer of the evidence
(1999). unders.974.07 (9) (bypr (10) (a) 5.
This section applies although a crimirtion has not been commenced; the prop History: 2001 a. 162005 a. 60
erty owner has the burden of moving for the return of the prap&typreme \eo,
Inc. v. Schulz,808 F Supp. 138(1992).

968.21 Search warrant; secrecy . A search warrant shall be

. . . . issuedwith all practicable secrecand the complaint, &davit or

968.205 Preservation of certain evidence. (1) In this  taqtimonyupon which it is based shall not be filed with the clerk

section: or made public in any way until the search warrant is executed.
(a) “Custody” means actual custody of a person under-a sen

tenceof imprisonment, custody of a probationearolee, oper  968.22 Effect of technical irregularities. No evidence

sonon extended supervision by the department of correctiolgizedunder a search warrant shall be suppressed becaest of

actualor constructive custody of a person pursuard disposi njcal irregularities not décting the substantial rights dhe

tional order under ch938, supervision of a person, whether irjefendant.

institutionalcare oron conditional release, pursuant to a COMMIt The incorrect identification of a building'address in a warrant waseghnical
mentorder under 971.17and supervision of a person under cterrorand did not render the resulting search unreasonable when the search made was
980, whetherin detention before trial or while in institutional Cal’qpf the buildingidentified by the informant, which was otherwise correctly identified

. . n the warrant. State icholson,174 Ws. 2d 542497 N.W2d 791(Ct. App.1993).
or on supervised release pursuant to a commitment.order Mistakeson the face of a warrant were a technical irregularity under this section

“ryi " i ; and the warrant méhe 4th amendment standard of reasonableness when although

(b) Dlsqhage date” means the date on which a pe.nspnatfewarrant identified the car to be searched incorreattytimes, the executingfef
releasedr dischaged from custody that resulted from a criminater attached and incorporated afidsvit that correctly identified the car 3 times,
action,a delinquency proceeding under 888, or a commitment It_Jescribir?gthe co(rjret%t cpl(f)rmak?, model, t:;md %tyle Otfhthe car atl%r]!%/‘\{ith the colrrect

; ; ; : icenseplate, and the information was based on the execu personal
proceedlr_ngnder S971.l_70l’ C_h'9800r' if the person is _servmg knowledgefrom prior encountersState vRogers2008 WI App 176315 Wis. 2d
consecutivesentences of imprisonment, the date on which the peo, 762 N.w2d 79507-1850
sonis released or disctgedfrom custody under all of the sen  NOTE: See also the notes to Article I, sectiori lof the Wisconsin Constitu
n.

tences. tio
(2) Exceptas provided irsub.(3), if physical evidence that is

in the possession of a law enforcement agency includes any Qi j|ustrative and not mandatory:

logical material that was collected in connection with a crimin TATE OF WISCONSIN

investigationthat resulted in a criminal conviction, delinquenc '

adjudication,or commitment under §71.170r 980.06and the - County

biological material is from a victim of the fense that was the sub AFFIDAVIT OR COMPLAINT.

ject of the criminal investigation or may reasonably used to In the .... court of the .... of ....

incriminate or exculpate any person for thefesfse, the law A B., being duly sworn, saythat on the ... day of ...., A. D.,

968.23 Forms. The following forms for use under ttibapter

enforcementagency shall preserve the physical evidemetl (year), in saictounty in and upon certain premises in the (city
everyperson in custody as a resultieé conviction, adjudication, town or village) of .... in saigounty occupied by .... and more par
or commitment has reached his or her disgbatate. ticularly described as follows: (describe the premises) there are

(2m) A law enforcement agency shall retain evidence tww located and concealed certain things, to wit: (describe the
which sub. (2) applies in an amount and mannerfisignt to thingsto be searched for) (posses$edthe purpose of evading
developa deoxyribonucleic acid profile, as defined i®39.74 or violating the laws of the state ofi§¢onsin and contrary to sec
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tion .... of the Wsconsin statutes) (owhich things were stolen and temporary questioning shall be conducted in the vicinity
from their true ownerin violation of section .... of the i8¢onsin  wherethe person was stopped.

statutes)or, whichthings were used in the commission of (or may History: 1993 a. 486

constitute evidence of)@imeto wit: (describe crime) committed Suspiciousbehavior of a driver and passenger justified deten@iate vGoebel,

P . - : 103Wis. 2d 203307 N.W2d 915(1981).
in violation of section ... of the \&tonsin statutes). A defendans flight froma police oficer may using the totality of circumstances

Thefacts tending to establish the grounds for issuing a seafeh,justify a warrantless investigatory stop.” Statdackson147 Ws. 2d 824434

warrantare as follows: (set forth evidentiary facts showing prot‘}‘-x\’-fd385(1989)t¢ . ble polidice that an individual is attemr
; ctions suggesting to a reasonable polide at an individual is attempting
ablecause for |ssua_nce of warrant). _ toflee is adequately suspicious to support an investigatory stop. SAaeerson,
Wherefore the said A. B. prays that a search warrant be issuléWis. 2d 77454 N.w2d 763(1990). )
to search sucfpremises for the said propertynd to bring the The Terry rule applies once a person becomes a valid suspect even theugh

. . . .encountemwas initially consensual; if circumstances show investigation is not com
same,if found, and the person imhose possession the same 'glete,the suspect does not have the right to terminate it. Stayer 157 Ws. 2d

found, before the said court (dvefore the .... court for .... County),532 460 N.W2d 424(Ct. App. 1990).

to be dealt with according to law Whena persors activity may constitute either a citdrfeiture or crime, an inves
. tigative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct.
(Signed) A.B. app.1991).

Subscribed and sworn to before me this .... day of ...., .... (year) “showup” where police present a single suspect to a witness for identification,
ofténat or near a crime scene shortly after the crime occurs, is suggestivat but

...., Judge of the .... Court. impermissiblysuggestiveper se. State vGarner207 Ws. 2d 520558 N.W2d 916

(Ct. App. 1996)96-0168
STATE OF WISCONSIN, Detaininga person at his home, then transporting him about one mile to the scene
County of an accident in which heas involved, was an investigative stop and a reasonable
partof an ongoing accident investigation. StatQuartana213 Wis. 2d 440570
SEARCH WARRANT. N.W.2d 618(Ct. App. 1997)97-0695
In the .... court of the .... of .... Thatthe defendant is detained in a temporteryy stop does not automatically

. meanMiranda warnings are not requiredWhether the warnings are required
THE STATE OF WISCONSIN, @ thesherif or any constable or dependsn whether a reasonable person in the defersdamsition would have cen
any peace dfcer of said county: sideredhimself or herself to be in custadytate vGruen,218 Ws. 2d 581 582
. . . " . al.W.Zd 728(Ct. App. 1998)96-2588
WhereasA. B. has this day complained (in writing) to the said This section authorizes fiters to demanitientification only when a person is sus
courtupon oath that on the .... day of ...., A. D., .... (year), in saiefted of committing a crime, but does not govern the lawfulness of requests-for iden
county,in and upon certain premises in the (dlibyvn or village) {\ga%°0n e clicumstances. Stateriffth, 2000 Wi 72236 Ws. 2d 43613
of ... In said countyoccupled by .... ... and more particularly A police oficer performing alerry stop and requesting identification could-per
describedas follows: (describe the premises) there are ndam a limited tseartf:_h ford Iféentlfﬁ{lng papeés V;l)ﬂtérr]l i)tthe,lnformmmOBIved bty the
; ; e ; .- officer was not confirmed by police records; e intrusion on the suspect was mini
locatedand concealed certain things, to wit: (descnbe_the th“f‘ I; 3) the oficer observed that the suspsgtockets were bulging; and 4) th&cefr
to be searched for) (possessed for the purpose of evading or viglkaiexperience with persons who claimed to haviantification when in fact they

ing the laws of the state ofi@¢onsinand contrary to section .... difb %tat'glvs:jackg?_OOWI App 175 23? Wis. 2d 2_036tl7 N.w2d l§|1099—_1686 X
; : : ; nderFloridav. J.L., an anonymous tip giving rise to reasonable suspicion mus

of the WSC(?“S!” St_atUteS) ('0'_Vh|Ch thlngs were S_t0|en from thelrbearindicia of reliability That the tipstés anonymity is placed at risk indicates that

true owner in violation of section .... of the Mtonsin statutes) (Or theinformant is genuinely concerned and not a fallacious prank€moborated

which things were used in the commission(@f may constitute aspect®f the tip also lend credibility; the corroborated actions of the suspect need

. . . . . . . . beinherently criminal in and of themselves. StatéMliams, 2001 WI 21241 Ws.
evidenceof) a crime, to wit: (describe crime) committed in viola,g g31 623 'N Wad 106 96-1821

tion of section .... of the Wconsin statutes) and prayed that  An anonymous tip regarding erratic driving from another driver calling frogila
searchwarrant be issued to search said premises for said pmpéﬁﬁecontained stiicient indicia of reliability to justify an investigative stop when:
R . . 1) the informant was exposed to possible identification, and therefore possible arrest
Now, therefore, in the name of the state dB¥@nsin you are if the tip proved false; 2) the tip reported contemporaneous and verifiable ebserva

commandedorthwith to search the said premises for said thingégnsregarding the driving, location, and vehicle; and 3) thieefverified many of

: : . details in the tip.That the tip reasonably suggested intoxicated driving created
andif the same or any portion thereof are found, to brlng the sa G\%xigency strongly in favor of immedigpelice investigation without the necessity

andthe person in whose possession the same are found, and ressififie oficer personally observe erratic driving. StatRutzinski,2001 Wi 22241
this warrant within 48 hours before the said cdort before the Wis. 2d 729623 N.W2d 516 98-3541

. . Whena caller identifies himself or herself by name, placing his oahenymity
... court for .... County), to be dealt with according ta law atrisk, and the totality of the circumstances establishes a reasonable suspicion that

Dated this .... day of ...., .... (year) criminal activity may be afoot, the police may execute a lawful investigative stop.
Whetherthe caller gave correct identifying information, or whether the police ulti
...., Judge of the .... Court. matelycould have verified the information, the calley providing the information,
riskedthat his or her identity would be discovered and cabeatonsidered anony
. ENDORSEMENT ON VARRANT mous. State vSisk,2001 WI App 182247 Ws. 2d 443634 N.W2d 87700-2614
Received by me ...., .... (year), at .... o’clock ....M. It was reasonable to conducTerry search of a person who knocked on the door
. of a house while it was being searched for drugs pursuant to a warrant.. Ktdge v
..., Sherif (or peace dicer) 2002w App 17, 250 Ws. 2d 296640 N.W2d 551 01-0549
RETURN OF OFFICER Terry and this section apply wonfrontations between the police and citizens in
. . public places only For private residences and hotels, in the absence of a warrant, the
State of Visconsin police must have probable cause and exigent circumstances or consent to justify an
Court entry. Reasonable suspicion is not a prerequisite tofaveds seeking consemd
! entera private dwelling. State Btout,2002 WI App 41250 Wis. 2d 768 641
... County N.W.2d 474 01-0904
. . iy To perform a protectiveearch for weapons, arfiofr must have reasonable suspi
I hereby certify that by virtue of the within warrant | searcheghnthat a person may be armed and dangerous. A court may considérearsof
the within named premises and found the following thingseliefthat his, heror anotheis safety is threatened in finding reasonable suspicion,
(describethings seized) and have the same now in my possesé?b‘ﬁ“‘?h a belief is notprerequisite to a valid search. There is no per se rule justifying
- . . asearch any time an individual places his or her hands in his or her pockets contrary
subjectto the direction of the court. to police orders. The defendasthand movements must be considered under the
i totality of the circumstances of the case. Sta s,2004 WI 15269 Ws. 2d 1
Dated this ... day of ...., .... (year) AT A teyle
...., Sherif (or peace dfcer) The principlesof Terry permit a state to require a suspect to disclose his or her name
History: 1997 a. 250 in the course of @erry stop and allow imposing criminal penalties for failing to do
s0. Hiibel v. Sixth Judicial District Court of Nevadeumboldt County542 U.S. 177
L . 159L. Ed 2d 292124 S. Ct. 24512004).
968.24 Temporary questioning without arrest. After Whenthe defendarg’refusal to disclose his name was not based on any articulated
ha\/ingidentified himselfor herself as a law enforcemenficeér, real Ia:jnfd apphrec:akilt_a feﬁlr trrzat_ hisfna[ge would bde gsed to incrimirr:_ate himl,_ or that ift
: ; ; ould furnish a link in the chain of evidence needed to prosecute him, application o
alaw enforcement bter.may stop a person na pUb“C place forllcriminal statute requiring disclosure of the persanimgwhen the policgf%:br
areasonable period of time when théaar reasonably suspectsreasonablyuspected the person had committed a crime did not violate the protection

that such person is committing, is abaatcommit or has com againstself-incrimination. Hiibel vSixth Judicial District Court of Nevada, Hum

; - boldt County 542 U.S. 177159 L. Ed 2d 292124 S. Ct. 24512004).
mitteda crime, and may demand the name and addfeiss per Weavingwithin a single trdfc lane does not alone give rise to the reasonable-suspi

sonand an explanation of the persmobnduct. Such detentioncion necessary to conduct an investigative stop of a vehicle. The reasonableness of

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/acts/1997/250
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20203
http://docs.legis.wisconsin.gov/document/courts/307%20N.W.2d%20915
http://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20824
http://docs.legis.wisconsin.gov/document/courts/434%20N.W.2d%20386
http://docs.legis.wisconsin.gov/document/courts/434%20N.W.2d%20386
http://docs.legis.wisconsin.gov/document/courts/155%20Wis.%202d%2077
http://docs.legis.wisconsin.gov/document/courts/454%20N.W.2d%20763
http://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20532
http://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20532
http://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20424
http://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20673
http://docs.legis.wisconsin.gov/document/courts/478%20N.W.2d%2063
http://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20520
http://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20916
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-0168
http://docs.legis.wisconsin.gov/document/courts/213%20Wis.%202d%20440
http://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%20618
http://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%20618
http://docs.legis.wisconsin.gov/document/wicourtofappeals/97-0695
http://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20581
http://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20728
http://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20728
http://docs.legis.wisconsin.gov/document/wicourtofappeals/96-2588
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%2072
http://docs.legis.wisconsin.gov/document/courts/236%20Wis.%202d%2048
http://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%2072
http://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%2072
http://docs.legis.wisconsin.gov/document/wisupremecourt/98-0931
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20175
http://docs.legis.wisconsin.gov/document/courts/238%20Wis.%202d%20203
http://docs.legis.wisconsin.gov/document/courts/617%20N.W.2d%20210
http://docs.legis.wisconsin.gov/document/wicourtofappeals/99-1686
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%2021
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%20631
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%20631
http://docs.legis.wisconsin.gov/document/courts/623%20N.W.2d%20106
http://docs.legis.wisconsin.gov/document/wisupremecourt/96-1821
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%2022
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%20729
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%20729
http://docs.legis.wisconsin.gov/document/courts/623%20N.W.2d%20516
http://docs.legis.wisconsin.gov/document/wisupremecourt/98-3541
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20182
http://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20443
http://docs.legis.wisconsin.gov/document/courts/634%20N.W.2d%20877
http://docs.legis.wisconsin.gov/document/wicourtofappeals/00-2614
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2017
http://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20296
http://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20551
http://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0549
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2041
http://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20768
http://docs.legis.wisconsin.gov/document/courts/641%20N.W.2d%20474
http://docs.legis.wisconsin.gov/document/courts/641%20N.W.2d%20474
http://docs.legis.wisconsin.gov/document/wicourtofappeals/01-0904
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%2015
http://docs.legis.wisconsin.gov/document/courts/269%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/675%20N.W.2d%20449
http://docs.legis.wisconsin.gov/document/wisupremecourt/02-1540
http://docs.legis.wisconsin.gov/document/courts/542%20U.S.%20177
http://docs.legis.wisconsin.gov/document/courts/159%20L.%20Ed%202d%20292
http://docs.legis.wisconsin.gov/document/courts/124%20S.%20Ct.%202451
http://docs.legis.wisconsin.gov/document/courts/542%20U.S.%20177
http://docs.legis.wisconsin.gov/document/courts/159%20L.%20Ed%202d%20292
http://docs.legis.wisconsin.gov/document/courts/124%20S.%20Ct.%202451

968.24 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 13-14Wis. Stats. Database 12

astop must be determined based on the totality of the facts and circumstances. gfafpearedn courtor have been committed to imprisonment for
v. P0st,2007 WI 60 301 Wis. 2d 1, 733 N.W2d 634 05-2778 : ;
The potential availability of aimnocent explanation does not prohibit an investiganonpayme_nbf fines or forfeitures. . . . .
tive stop. If any reasonable inference of wrongful conduct can be objectively dis (b) “Strip search” meana search in which a detainegeni
cerned,notwithstanding the existence of other innocent inferences that could H ; H
drawn,the oficers have the right to temporarily detain the individual for the purposI@s’ pUbIC area’. bUtt.OCk oranus, Or.a femf”"e detaileeast, is
of inquiry. State vLimon, 2008 WI App 77312 Wis. 2d 174751 N.wad 877 uncoveredand either is exposed to view or is touched by a person
07-1578 conductingthe search, except that if the detainee is a person
Cell Phone ps of Crime and ‘Reasonable Suspicion.” Andregds.Waw June definedin par (a) B. “Strip search” means a search in which a
005. P . . :
NOTE: See also the notes to Article |, sectiorilof the Wisconsin Constitu de,tamee S;]intals, pUbIC area, buttock or anlflsa.dmmale detain
tion. ee'shreast, is uncovered and exposed to viewisobt touched
by a person conducting the search unless the touchimegé&ssary
968.25 Search during temporary questioning. When a to gai_n the detainee’coopgration_ with the search or unlegs the
law enforcement dicer has stopped a person for temporary quetpuchingis necessary tassist a disabled detaineeooperation
tioning pursuant to s968.24and reasonably suspects that he o¥ith the search.
sheor another is in danger of physical injuitye law enforcement  (2) No person may conduct a strip search unless all of the fol
officer may search such person for weapons or any instrumentawing apply:
article or substance readily capable of causing physical irjody (ag) The person subiject to the search is a detainee.
of a sort not ordinarily carried in public places by law abiding per (am) The person conducting tisearch is of the same sex as

sons. If thelaw enforcement @iter finds such a weapon or instru ne'qetainee. unless the search is a beabjty search conducted
ment,or any other property possession of which the law emor(i?ndersub.(Sj.

mentofficer reasonably believes may constitute the commission

of a crime, or which magonstitute a threat to his or her saféte . : f e h -
’ ’ . . . wise detained in the jail or prison where the search is conducted
law enforcement dicer may take it and keep it until the complefor not less tharl2 Lours.p This paragraph applies only to a

tion of the questioning, at which time the law enforcemeiittef : TP a
shalleither return it, if lawfully possessed, or arrest the person qls%talneeNho me_ets t.h e definition in sufl) (a_) >
(b) The detainee is not exposed to the view of any person not

(ar) The detainee will be incarcerated, imprisoned, or ether

questioned. h
History: 1993 a. 486 conductingthe search.
An investigatory stop—and-frisk for the sole purposelistovering a suspest’ (c) The search is not reproduced through a visuaoand

identity was lawful under the facts of the case. Staféynn,92 Ws. 2d 427285 recording.

N.W.2d 710(1979). . . . .
A stop—and-frisk was not an unreasonalelerch and seizure. Stat®\iliamson, (d) A person conducting the search has obtained the prier writ

113Wis. 2d 389335 N.W2d 814(1983). ten permission of the chief, shérdr law enforcement administra
This section permits anfider to search the passenger compartment of a vehictgyr of the jurisdiction where the person is detainedjisror her

for weapons if an individual who recently occupied the vehicle is stopped unde ; . B
968.24and the dfcer “reasonably suspects that he or anotherdsimger of physical H%sgnee,unless therés probable cause to believe that the

injury.” State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988). detaineds concealing a weapon.

AlthoughTerry provides only for an diter to conduct a carefully limited search ; ; ;
of the outer clothing in an attempt to discover weapons that might be used to assaul(e) A person CondUCtlng the search prepares a report Identlfy

him or her under the circumstancesthis case, the search was properly broadened1g the person detained, all persons conducting the search, the
to encompass the opening of the defendamitse, which was essentially an extentime, date and place of treearch and the written authorization

sionof her person where the purse was accessible byState vLimon, 2008 WI : :
App 77,312 Ws. 2d 174751 N.W2d 877 07-1578 requiredby par (d), and provides a copy of the reporttte

Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.etainee-
1988, ) ) ) _ ) (3) No person other than a physician, physician assistant or
NOTE: See also the notes to Article |, sectiorl1of the WisconsinConstitu- registerednurse licensed to practice in this state may conduct a

ton- body cavity search.
968.255 Strip searches. (1) In this section: ~ (4) A person who intentionally violates this section may be
(a) “Detainee” means any of the following: E?Egtr;]ot morethan $1,000 or imprisoned not more than 90 days

1. A person arrested for any f_elony (5) Thissection doegot limit the rights of any person to civil
2. Aperson arrested for any misdemeanor undess30 (1) damagesr injunctive relief.

940.19 941.20 (1)941.23 941.237 941.24 948.6(Q or 948.61 (6) Eachlaw enforcement agencgs defined irs.165.83 (1)

3. A person taken into custody unde®38.19and there are () "and each facility where a strip search may be conducted pur
reasonablgrounds to believe thevenile has committed an actgantto this section, shall establish written policies and proce
whichif committed by an adult would be covered under sibd. gyresconcerning strip searches which at least meet the minimum
or2. requirementsof this sectionand shall provide annual training

4. A person arrested for any misdemeanot specified in regardingthe policies angrrocedures to any employee or agent of
subd.2., any other violation of state law punishable by forfeiturthe agency or facility who may conduct a strip search.
or any local ordinance if there is probable caudeetive the per (7) Thissection does not apply to a search of any person who:

sonis concealinga weapon or a thing which may constitute evi () Is servin o T A i
. ) - g a sentence, pursuant toaviction, in a jail, state
dence of the dénse for which he or she is detained. prisonor house of correction,

_ 5. Aperson arrested or otherwise lawfully detained or taken ) |5 pjaced in or transferred to a juvenile correctional facility
into custody if the person will be incarcerated, imprisoned, Ofqqefined in s938.02 (10p)or a secured residential care center
otherwisedetained in a jail or prison with one or more other pef, hildren and youth, as defined ir988.02 (15g)

sons. Subject to subd3., for the purpose of this subdivision, ! .
“detainee”does not include a juvenile who is taken into custodé(7

under s938.19and held in custody under338.209 ~ fined diti f orobati d&78.09 (4
__(ag) "Jail" includes municipal prisons and rehabilitation facil H(istzary:s fg; Icr.lgzto?gssla c(.xzjs?ﬂlggll.os32{89161;2?139”3 a. 95105 155933
ities established under §9.53 (8)by whatever name they area 77,154 1997 a. 351999 a. 92001 a. 1092005 a. 3442011 a. 352013 a. 317
known, but does not include lockup facilities. s.35.17 correction in (1) (a) 5.

“ [ . A visual body cavity search is more intrusive than a strip search. It is not objec
(ar) “Lockupfacilities” means those facilities of a temporaryively reasonable for police to conclude that consent to a strip search includes consent
placeof detention at a police station that are used exclus|ve|yt@o=cr2u(§lg>‘/1 gfo%O%ysgzvmeS- StateWallace,2002 WI App 61251 Wis. 2d 625642
hold persons under arrest until they can be brO.Ught .before & COUHLis section is a regulatory statute aimed at controlémgenforcement éiters’
and that are not used to hold persons pending trial who hasductvia criminal penalties. It does not mention probable cause and authorizes no

(c) Is committed, transferred or admitted undersdh971 or
5
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motionsto quash or limit the search. When there was no violation of any censtifnspectionby anyone except the district attorney uniessused

tional right but merely of the statute itself, the violatiointhe statute provided no . . ; ;
basisfor a suppression motiorState vMinett,2014 WI App 40353 Wis. 2d 484 by the prosecution at the preliminary hearing or the trial of the

846N.W.2d 831 13-0634 accusedand then only to the extent that it is so used. A court, on
Intrﬁsivfeshearchbesdof th? moutﬂ, n%sg, or eags ar% rE)ot covderecli by sub. (31). Howébe motion of a district attorneynay compel a person to testify or
searchesf those bo yori ices shou e conducte y me ica personne; to com i e
with the 4th and 5th amendmentl. Atty, Gen. 12 B'P’oducee_wdence under 872.08(1). The person is immune from
prosecutioras provided in ©72.08 (1) subject to the restrictions

968.256 Search of physically disabled person. (1) In unders.972.085
this section, “physically disabled person” means a person whdistory: 1989 a. 1221991 a. 88223 315 2009 a. 24

; [ P rm ; g A defendantnust be allowed to use testimony of witnesses at a secret John Doe
requiresan assistive device for mOb""W'CIUd'ng' but not limited proceeding to impeach the same witnesses at the trial, even if the prosecution does

to, a wheelchajrbrace, crutch or artificial limb. not use the John Doe testimoniylyers v State,60 Ws. 2d 248208 N.w2d 31
(2) A search of a physically disabled person shalcoe (1973):

: . . An immunity heari tbe i t. State ex rel. N Q.
ductedin a careful mannerif a search of a physically disablede,i Gourt 85 We. 20 88221 N Woe BOALOTA) o o o PaPers Q. v

person requires the removal of an assistive device or involves &person chayed as a result of a John Doe proceeding has no recognized interest
personlacking sensation in some portion of his or her baily in the maintenance of secrecy in that proceediighn Doe proceedings are-dis

. ed.State vO’Connor 77 Wis. 2d 261252 N.w2d 671(1971).
searchshall be conducted with extreme care by a person who ﬁgﬁ) restriction under the 4th or 5th amendment precludes the enforcement of an

hadtraining in handling physically disabled persons. orderfor handwriting exemplars directed by a presiding judge in a John Doe proceed
History: 1979 c. 240 ing. State vDoe,78 Wis. 2d 161254 N.W2d 210(1977).
Due process does not require that a John Doe witness be advised of the nature of
968.26 John Doe proceeding. (1) If a district attorney the proceeding or that the witness is adett of the investigation. yanv. State;79

. ! . is. 2d 83 255 N.W2d 910(1977).
requeStQJUdge to convene a proceedlng to determine Whethew#hissection does not violate the constitutional separafipowers doctrine. John

crime has been committed in the cosrjurisdiction, the judge Doeproceedings are discussed. Staté/ashingtong3 Ws. 2d 808266 N.w2d
shallconvene a proceeding described under(@)land shall sub  597(1978).
poenaand examine any witnesses thistrict attorney identifies A balance between the pubfigight to know and the need for secrecy in John Doe
X A N X e " proceedings is discussed. ré\\is. Family Counseling ServicesS$tate95 Ws. 2d
(2) (&) Exceptin pafam), in this subsection, “district attor 670 291 N.w2d 631(Ct. App. 1980).
ney" includes a prosecutor to whom the judge has referred thé John Doe judge may nitsue a material witness warrant under s. 969.01 (3).
complaintunder par(am) Statev. Brady 118 Ws. 2d 154345 N.W2d 533(Ct. App. 1984).
. L. . Whena JohrDoe proceeding is not a joint executive and judicial undertaking, the
(am) If a person who is not a district attorney complains to&ceduredoes not violate the separation of powers doctrine acohistitutional.
judgethat heor she has reason to believe that a crime has béé;ﬁ?-#ngamzd Defendant50 VZS- 2d| 352441hN-W2d :395(;983_)-t_ ot
i it ; inriedioti i ohn Dogudge may issue and seal a search warrant, and a district attorney may
Commlt.tedWIthm t.he .JUdgES ]UI’ISdI_CtIOI‘], the IUd.geha” refer the independentlyssue a criminal complaint, regardless of the existence of the John Doe.
complaintto the district attorney oif the complaint may relate to A John Doe cannot be used to obidence against a defendant who has already

the conduct of the district attornglp another prosecutor under s.beegﬂgged- State .vCummings,199 Ws. 2d 721 546 N.W2d 406 (1996),

978.045 o . To be entitled to a hearing, a JoBoe complainant must do more than merely
(b) If a district attorney receives a referral ungar (am), the ?Ilegein tCOﬂclustf)rytte{rr?St that a crime hasbl?e%n I@Ofﬁgrr]nitﬁe‘i _Thehcomhglgmt’

H : it HYH 10N must allege Tacts that raise a reasonable belie at a crime nas eda.
.dISt”Ct attomey Sha”’ Wlth.ln 90 days mécelvmg the referral, Stateex rel. Reimann.\Circuit Court for Dane Count®14Wis. 2d 605571 N.w2d
issuechages or refuse to issue chas. If the districhttorney 385(1997),96-2361 _ )
refusesto issue chayes, the district attorney shall forward to the A r)fonlawtyteftS_ quastlomngﬂ?f awgness tC,m th?lsﬁtﬁa'f ?t a John Dole h_ea“nfgt h
. A [ R . ~ evenir constituting the unautnorized practice or law did not require exclusion o e
judge in whosejurisdiction the crime has allegedly been eomgimonyat trial. State vNoble, 2002 Wi 64 253 Ws. 2d 206646 N.W2d 38

mitted all law enforcement investigative reports on the matter that-3271
arein the custody of the district attorndry's or her records and Article VII, Section 5 (3), read together with ss. 808.03 (2) and 809.51 (1jiis suf

. . . iently broad in scope to permit the court of appeals to exercise supervisory4urisdic
casefiles on the matterand a written explanatlon Why he or Shéon over the actions of a judge presiding over a John Doe proceeding. When render

refusedto issue chaies. The judge may require a law enferceang judicial decisions in the context oflahn Doe proceeding, the judge must create
mentagency to provide to him or her any investigative reports t@ﬁcord for possible reviewOn review of a petition for a writ stemming from a secret
o

. nDoe proceeding, the court of appeals may seal parts of a record in order to com
the law enforcement agency hea the matter The judge shall ply with existing secrecy orders issued by the John Doe judge. Unnamed Persons

convenea proceeding as describedder sub(3) if he or she Numbersl, 2, and 3 vState,2003 WI 30, 260 Ws. 2d 653 660 N.w2d 260

determineghat a proceeding is necessary to determineriinae 01,3220 . have the authority to disauali | _

hasbeen committed. When determining iaceeding is NECeS arumom pocludge must have the authority to disqualiy couaselimay permit

as ! . : g aing IS ne argument by counsel wharecessaro ensure procedural fairness. Unnamed Per

sary,the judge may consider the law enforcemenmestigative gcingg%nbers 1, 2, and 3 Btate 2003 WI 30 260 Wis. 2d 653660 N.W2d 260

reports,t_he records and case flleS of .the district attqraa;i any TheJohnDoe judge erred as a matter of law by requiring an oath of secrecy from

otherwritten records that the judge finds relevant. awitnesss counsel when a secrecy order wasfiact. Individual Subpoenaed to
(C) In a proceeding convened under. mb), the judge shall Appearat Waukesha County John Doe Case No. 2003 JD 0Dawis,2005 W1 7Q

b d . d h th lai d Z?l\AﬁS. 2d 431697 N.W2d 803 04-1804
subpoenand examine under oath the complainant and anry Wit The circuit judge erred when in reviewing a John Doe petition he reviewed police

nesseshat the judge determinés be necessary and appropriatésports containinginformation casting doubt on assertions in the petition and
; ; ; ainedthat his review of the petition and the police reports led hiootelude
to asc_ertaln Wh_ether acnme ha_s been Com.m.lt.ted and t.)y Whtmthe petitioner failed to allege facts ficient to raisea reasonable belief that a
committed. Thejudge shall consider the credibility of testimonytrime has been committed. This section does not permit this sort of analysis at the
in support of and opposed to the pers(mjmplaint_ thresholdstage of determining/hether a petition contains reason to believe that a
. . crimehas been committed. illams v. Fiedler 2005 WI App 91282 Wis. 2d 486
(d) In a proceeding convened under.thj, the judge may eogN.w.2d 294 04-0175
issuea criminal complaint if the judge finds §iafent credible A John Doe judgkas exclusive authority to subpoena witnesses in a John Doe pro
i i H H eding based upon the language ofghistion. Hipp v Circuit Court for Milwaukee
evidenceto warrant a prosecution of the complaint. The judgg it i5e %67 310 W, 20 342 750 N.w2d 837 07-0230
shallconsideyin addition to any testimony under p@), thelaw Thejudge in a John Doe hearing is not required to examine all the witnesses a com

enforcementnvestigative reportghe records and case files of theplainantproduces and to issue subpoenas to all the witnesses a complaghast

istri i i i produce. This section extends judicial discretion in a John Doe hearing not only
district attorneyand any other written reports that the judge fmc{% the scope of a witnesséxamination, but also to whether a witness need testify at
relevant. all. Robins vMadden2009 WI 46317 Ws. 2d 364766 N.W2d 542 07-1526
i i i ina Undersub. (3), as revised 13009 Ws. Act 24 a John Doe judge must potentially
. (3) Theextent to WhIC!‘l the Jl“.ldge m.ay procged In. an examm@hdertaka‘our inquiries: 1) decide whether to refer the John Doe complaint to the
tion under sub(1) or (2) is within the judges discretion. The istrictattorney in the first instance; 2) decidbether it is necessary to conduct any

examinationmay be adjourned and may be secret. Any witnegglitionalproceedings if the district attorney chooses not to issugesied) deter

; ; ; e what, if anywitnesses to subpoeaadexamine if additional proceedings are
examinedunder this section may have counsel present at tmegmed necessary; and 4) decide whether to issue a crammplaintif the judge

examinationbut the counsel shall not be allowed to examine higds that the additional proceedings have produceficiarit credible evidence to

or her client, cross—examine other witnesses, gueabefore the warrantprosecution. Naseer vMiller, 2010 WI App 142329 Ws. 2d 724793

: : ; : : \W.2d 209 09-2578

JUdge' SUbJeCt FO s971.23 if the Procee‘j'“g is secret, the recora‘ Underthe statute, as amended209Wis. Act 24 a judge has a mandatory duty
of the proceeding and the testimony talshiall not be open to to refer a John Doe complaint to the district attorney only if the four corners of the
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complaintprovide a siffcient factual basis to establish an objective reastrelieve connectiorto the facilities of the service and used in the ordinary

thata crime has been committed in the judgetisdiction, the same as under the Priorsqurseof its business: or

statute. Naseer vMiller, 2010 WI App 142329 Wis. 2d 724 793 N.w2d 209 : ! ) ) ) )

09;25|7_8 blelaw all ectronic t <sion of certain confidential - 2. Beingused by a provider of electronic or wire communica
pplicablelaw allows electronic transmission of certain confidential case-infog: g ; ; ;

mationamongclerks of circuit court, county shefi ofices, and the Department of tion service 'n,the .Ordlnary 9°Urse of its busmess, or by. a law

Justicethrough electronic interfaces involving the Departmerdrinistrations ~ enforcemenbfficer in the ordinary course of his or her duties.

Office of Justice Assistance, specifically including electronic data messages about a : : " i ; _

arrestwarrant if the warrant was issuedlohn Doe proceedings that have been sealed rtb) A hearlngald or similar device being used to correct-sub

underthis section.OAG 2-10 normalhearing to not better than normal.

Limits of judges authority inpresiding over or conducting John Doe proceedings (8) “Electronic storage” means any of the following:

arediscussed.76 Atty. Gen. 217 i K . .
(a) Any temporaryintermediate storage of a wire or electronic
968.265 Lie detector tests: sexual assault victims. communicatiorincidentalto the electronic transmission thereof.
(1) In this section, “liedetector” has the meaning given in s. (b) Any storagef a wire or electronic communication by an
111.37(1) (b). electroniccommunication service for purposes of backup protec
(2) If a person reports to a law enforcemefitef that he or tion of the communication.
shewas the victim of an fénse under £940.22 (2) 940.225 (9) “Intercept” means thaural or other acquisition of the con
948.02(1) or (2), or948.085 no law enforcement fi€er may in  tentsof any wire, electronic or oral communication through the
connectiorwith the report orderequest, or suggest that the-peruseof any electronic, mechanical or other device.

sonsubmit to a test using a lie detectwrprovide the persdnfor- (10) “Investigative or law enforcemenofficer” means any
mation regardingtests using lie detectors unless the pers@fficer of this state or political subdivision thereof, who is empow
requestsnformation regarding tests using lie detectors. eredby the laws of this state to conduct investigations of or to

(3) If a person reports to a district attorney that he or she waakearrests for violations of the laws that hesbe is employed
thevictim of an ofense under 940.22 (2)940.225948.02(1) to enforce, andiny attorney authorized by law to prosecute or par
or(2), or948.085 no districtattorney may do any of the following ticipatein the prosecution of thosefefises.
in connection with the report: (11) “Judge”means the judge sittiraj the time an application

(a) Order that the person submit to a test using a lie deteciomade under £68.300r his or her successor

(b) Suggest or request that the person submit to a test using &2) “Oral communication” meanany oral communication
lie detector without first providing the person with notice and artteredby a person exhibiting an expectation thatdbwmunica
explanationof his or her right not to submit to such a test. tion is not subject to interception under circumstances justifying

History: 2003 a. 2242005 a. 277 the expectation. “Oral communication” does not include any

—_ electroniccommunication.
968.27 Definitions. In $5.968.2810 968.375 (13) “Penregister” means a device that records or decodes

(1) “Aggrieved person” means a person who was a party ectronicor other impulses that identify tmeimbers dialed or
anyintercepted wire, electronic or oral communication or a pejtherwisetransmittecon the telephone line to which the device is
sonagainst whom the interception was directed. attached. “Pen register” does not include any device used by a

(2) “Aural transfer” means a transfer containing the humairovideror customer of a wire or electronic communicasen
voiceat any point from the point of origin to the point of receptiorvice for billing, or recording as an incidentldling, for commu

(3) “Contents”whenused with respect to any wire, electronidlications services provided by the provider or any device used by
or oral communication, includes aimformation concerning the & provider or customer of a wire communication service for cost
substancepurport or meaning of that communication. accountingor other like purposes in the ordinary coubis busi

(4) “Electroniccommunication” means any transfer of signd}€SS-
signals writing, images, sounds, data or intelligence of any nature (14) “Readily accessible to the general public’ meanih
wholly or partially transmitted by wire, radio, electromagnetic, respecto a radio communication, that the communication is not
photoelectronior photooptical system. “Electronic communica@ny of the following:
tion” does not include any of the following: (&) Scrambled or encrypted.

(@) The radio portion of a cordless telephone communication (b) Transmitted using modulation techniques whose essential
thatis transmitted between the cordless telephone handset anghtirameterfiave been withheld from the public with the intention

baseunit. of preserving the privacy of the communication.
(b) Any wire or oral communication. (c) Carried on a subcarrier or other signal subsidiary to a radio
(c) Any communication made through a tone-only pagirigansmission.

device. (d) Transmitted over a communication system provided by
(d) Any communication from a tracking device. common carrief including a commercial mobile radeervice

(5) “Electronic communication service” means any servicrovider,as defined in s196.01 (2g) unless the communication
that provides its users with the ability to send or receive wire br@ tone-only paging system communication.
electroniccommunications. (e) Transmitted on frequencies allocated urdleICFR part

(6) “Electronic communications system” means any wire25 subpart D, E or F of part 74, part 94, unless in the case of
radio, electromagnetic, photooptical or photoelectronic facilitied COmmunicatiortransmitted on a frequency allocated untéer
for the transmission of electronic communications, and any cofaFR part 74thatis not exclusively allocated to broadcast auxiliary
puterfacilities or related electronic equipment for #iectronic Servicesthe communication is a 2-way voice communicabyn
storageof those communications. radio. _ _

(7) “Electronic, mechanical or other device” means any (14g) “Remotecomputing service” means compustorage
deviceor apparatus which can be used to intercept a wire, el8€ processing that is provided to the public by means of an elec

tronic or oral communication other than: tronic communications system. _
(a) Any telephone or telegraph instrument, equipment orfacil (15) “Trap and trace device” means a device that captures the
ities, or any component thereof, which is: incomingelectronic or other impulses that identify the originating

1. Furnished to the subscriber or user by a provider of e|6Q}1mberof an instrument or device from which a wire or electronic

tronic or wire communicatioservice in the ordinary course of its®0mmunicationvas transmitted. _
businessnd being used by the subscriber or user in the ordinary(16) “User” means any person who or entity that:
courseof its business or furnished by the subscritreuser for (a) Uses an electronic communication service; and
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(b) Is duly authorized by the provider of the service to engagenceof the oficial duties of the dfcer making or receiving the
in that use. disclosure.

(17) “Wire communication” means any aural transfer made in (2) Any investigative or law enforcemenffigkr who, byany
wholeor in part through the use of facilities for the transmissianeansauthorized by s868.28t0968.370r18 USC 251@02520Q
of communications by the aid of wire, cable, or other like conndtasobtained knowledge dhe contents of any wire, electronic or
tion between the point of origin and the point of reception, includral communication or evidence derived therefroray use the
ing theuse of the connection in any switching station, furnishemntentsonly to the extent the use is appropriate to the proper per
or operateddy any person in providing or operating the facilitieformanceof the oficer’s oficial duties.
for the transmission of intrastate, interstate or foreign communi (3) (@) Any person who has received, by any means autho
cations. “Wire communication” includes the electronic storage ¢fzed by ss968.28t0 968.370r 18 USC 25100 25200r by a like
anysuch aural transfer statuteof any other state, any information concerning a wire; elec

a 3"'7i55t°fy: 1971 c. 465.93,1987 a. 3991991 a. 391997 a. 2182009 a. 342013 ronjc or oral communication or evidence derived therefiater

The constitutionality of ss. 968.27 to 968.30 is upheld. State ex rel. Hussongf:@ptedm accordance Wlth 59,68'2&0 968'3,7' m,ay d's,dose the
Froelich,62 Ws. 2d 577215 N.w2d 390 contentsof that communication or that derivative evidence only
An informant who is party to a tapecorded telephone conversation also acquirewhile giving testimony under oath orfiamation in any proceed

the conversation in his mind, regardless of the use of tape recordeacthasition ; f B i ;
is not an “intercept.” The informant may testifyttee conversation without use of ing in any court or before any magistrate or grand ijutjais state,

therecording. State. Waloney 161 Ws. 2d 127467 N.W2d 215(Ct. App. 1991). OF in any court of the United States or of any state, or in any federal
An “oral communication” under sub. (12) is a statement uttered under eircugr state grand jury proceeding.

stancesn which the speaker hageasonable expectation of privacin individual L. . ..

hasa reasonable expectation of privacy when he or she has both an actual subjectivéd) In addition to the disclosure provisions of.fa), any per

expectatiorof privacy in the speech, and a subjective expectation thaeithat soei ~ sonwho has received, in the manner described u868.31 (2)

ety is willing to recognize as reasonable, which requires examination of the total ; ; ; i f
of the circumstances. StateDuchow2008 WI 57310 Ws. 2d 1749 N.w2d 913 l(Bl)' any information concerning a wire, electronic or oral commu

05-2175 nication or evidence derived therefrom, may disclose the contents

Courtshaveidentified a non-exclusive list of factors to discern whether an indiviigf that communication or that derivative evidence while giving
ual’s expectation of privacy in his or heral statements is objectively reasonable ; " L X v
including: 1) the volume of the statements; 2) the proximity of other individuals festimonyunder oath or &fmation in any proceeding described

the speaker; 3jhe potential for the communications to be reported; 4) the actiotd par (@) in which a person is accused of any act constituting a

takenby the speaker to ensure his or her privacy; 5) thetoesaploy technological felony, and 0n|y i theparty who consented to the interception is
enhancementfor one to hear the speakestatements; ar@g) the place or location . . : . . : .
wherethe statements are made. StaBuchow 2008 WI 57310 Ws. 2d 1,749 availableto testifyat the proceeding or if another witness is avail
N.%Zd 91|3 85|_217“5 _ (GPS) tracking device did o sl ableto authenticate the recording.

ata global positioning system tracking device did not emit any bighal . . . .
ratherreceived signaland stored data that could be retrieved later did not take it out (4) No otherwise P“VHEQed wire, ellectron.lc or O@mmu
sidethe meaning of a tracking device undab. (4) (d). Itis not rational to limit the nication intercepted in accordance with, or in violation of, ss.

admissionof tracking information based on whether it is obtained in real time by i Wi
signalor at a later time by direct access to the device. St&eeum2009 WI App 968.28t0968.370r18 USC 251@0252Q may lose its perlleged

81, 319 Wis. 2d 498769 N.W2d 53 08-0658 character.
Affirmed on other grounds2010 WI 92328 Wis. 2d 369787 N.W2d 31708-0658 (5) Whenan investigative or law enforcementioér. while

L . engagedn intercepting wire, electronior oral communications
968.28 Application for court order to intercept com - in the manner authorized, intercepts wire, electronic or oral com

munications.  The attorneygeneral together with the district jynicationsrelating to ofenses other than those specified in the
attorneyof any countymay approve a request of an investigativgigerof authorization or approvahe contents thereof, and evi

or law enforcement &ier to apply to the chief judge of the judi gencederived therefrom, may be disclosaused as provided in

cial administrative district for the county where the_lnterceptloghbs_(l) and(2). The contents and amyidence derived there

is to take place for an order authorizing or approving the-intgfom may be used under syB) when authorizedr approved by
ceptionof wire, electronic ooral communications. The ,Ch'efthejudge who acted on theriginal application where the judge
judgemay under £968.30grant an order authorizing approving  finds on subsequent application, made as soon as practicable but

the interception of wireglectronic or oral communications byyq |ater than 48 hours, that the contents were otherwise-inter

investigativeor law enforcement &i€ers having responsibility ceptedin accordance with s868.28t0 968.370r 18 USC 2510
for the investigation of the fense for which the application is 4 2520 0r by a like statute.

made. The authorization shall hgermitted only if the intercep  istory: 1971 c. 405591, 93; 1987 a. 3991989 a. 121359, 1993 a. 981995
tion may provide or has provided evidence of the commission©f0
the offense of homicide, felony murdéddnapping, commercial = Evidenceof intercepted oral or wire communications can be introduced only if the

: ; ; ; f interception was authorized unde968.30; consent by one party to the communica
gambllng,brlbery extortion, dea“ng icontrolled substances Ortion is not suficient. State ex rel. Arnold.\County Court51 Ws. 2d 434 187

controlledsubstance analogs, a computer crime that is a felomy.2d354(1971).
unders. 943.7Q sexual exploitation of a child under318.05 Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28

trafficking of a child under s948.051 child enticement under s t0 968.33 and therefore the contecéimnot be admitted as evidence in chief, but sub.
948.07 f ter to f ‘.l.t t hild . d " (3) does not prohibit giving such tapes to the state. Statste Management of
U4 Useor a computer to 1acilitate a child sex crime under Syisconsin,inc. 81 Ws. 2d 555261 N.W2d 147(1977).
948.075 or soliciting a child for prostitution under $48.08 or Although a taped telephone conversation was obtained without a courttheder
any conspiracy to commit any of the foregoindenfses. defendanbpened the door to the tapaldmission bextensive reference to the tape
H¥stor . 5)971 g/ 2191977 ¢ 4491?9/83 a 438198793 3991995 a. 4482011 transcript duringhis case-in—chief. State #lbrecht,184 Wis. 2d 287516 N.W2d
a oY : : : : : 776(Ct. App. 1994).

" The authorization of a wiretap forfehses not enumerated in tsisction did not Sub.(2) authorizes prosecutors to include intercepted communications in a crimi
warrant suppression of the evidence obtained from the wiretap when the or§lél complaint. A prosecutor is a law enforcemerficdr under sub. (2), and prepara
includedboth enumerated and non—-enumeratdenses and contained ofent 10N of complaints is within the prosecutsroficial duties. State. Gilmore,193
probablecause for the enumeratedenises, the evidence obtained by wiretap was fofVis. 2d 403 535 N.w2d 21(Ct. App. 1995). o o o
enumeratedffenses, and chges were brought only for enumeratdiénses. State  Thestatemay incorporate intercepted communications in a criminal complaint if
v. House 2007 WI 79302 Wis. 2d 1 734 N.W2d 14Q 05-2202 the complaintis filed under seal. Unilateral public disclosure of such communica

tionsin a complaint while not authorized does swiject the communication to sup
o . . pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,
968.29 Authorlzatlo_n for disclosure _anq use of inter - 201wis. 2d 820549 N.W2d 401(1996),94-0123
cepted wire, electronic or oral communications. (1) Any The state mayise one—party consent recordings of criminal actithigy disclosure
investigativeor law enforcement &iter who, by any means of which is not authorized under sub. (3) (b), if the evidence inadvertently falls within
; ) the“plain hearing” of law enforcementfafers conducting authorized surveillance.
authorizedby $5.968.28t0 968.370r 18 USC 25100 252Q has  siatey, Gil, 208 Ws. 2d 531561 N.W2d 760(Ct. App. 1997)95-3347
obtainedknowledge of the contents of any wire, electronic or oralsinceinterception by government agents of an infornsatelephone call was
communicationpr evidence derived therefrom, may disclose tmg(clusivelydoneby federal agents and was lawful under federal Veisconsin law

f ; : not govern its admissibility into evidence ifederal prosecution, notwithstand
contentsto another investigative or law enforcemeriicef only | g that the telephone call may have been a privileged communication uisdenw

to the extent that the disclosure is appropriate to the proper-perkdtiaw. United States.\Beni,397 F Supp. 1086
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968.30 Procedure for interception of wire, electronic (4) Eachorder authorizing or approving the interception of
or oral communications. (1) Each application for an order anywire, electronic or oral communication shall specify:
authorizingor approving the interception of a wire, electronic or (a) The identity of the person, if known, whose communica
oral communication shall be made in writing upon oathfiima-  tjonsare to be intercepted;

tion to the court and shall stalfee applicant authority to make )y The nature and location of the communications facilities

the application and may hepon personal knowledge or informa  hich or the place where authority to intercept is granted and the

tion and belief. Each application shall include the following mformeansby which such interceptions shall be made:
mation: ’

. . . L ) (c) A particular description of the type of communication
(@) The identity of the investigative or law enforcemefitef o, 1hiq be intercepted and a statement of the particulenss
makingthe application, and thefafers authorizing the appliea

tion to which it relates;

) . (d) The identity of the agen@uthorized to intercept the cem
sta(r?ge sﬁell‘il:e”daggoﬁotr)?/pltﬁf :;ﬁ?crgﬁpt tgfjﬂfgi:]:[; %réd l,j‘;rglzjgm,municationsamd of the person authorizing the application; and
beliefthat an order should be issued. inciuding: (e) The period of time during/hich such interception is autho

1. Details of the particulasffense t,hat has been. is bein 0rized,including a statement whether or not the interception shall
. . parti ' 9. 5utomaticallyterminate when the described communication has
is about to be committed, beenfirst obtained

2. A particular description of the nature and location of the (5) No order entered under this section may authorize or

La:ilmgr?:fergtngdwhwh or the place where themmunication is to approvethe interception of any wire, electronic or oral commu
! . ... __nicationfor any period longer than is necessary to achieve the
3. A particular description of the type of communicationgpactive of the authorization, nor in any event longer than 30
soughtto be intercepted; and days. The 30-day period begins on the earlier of the day on which
4. The identity of the person, if known, committing thehe investigative or law enforcementfioer first begins to con
offenseand whose communications are to be intercepted.  ductan interception undehe order or 10 days after the order is
(c) Afull and complete statement whether or not other invesgintered. Extensions of an order may be granteat, only upon
gative procedurediave been tried and failed or why they reasompplicationfor an extension made in accordance with glipand
ably appear to be unlikely to succeed if tried or to be too dangtire court making the findings required by s{®). The period of
ous. extensiorshall be no longer than the authorizing judge deems nec

(d) A statement of the period of time for which thterception €Ssarto achieve the purposes for which it was granted and in
is required to be maintained. If the nature of the investigaion€ventbe for longer than 30 daysEvery order and extension
suchthat the authorizatiofor interception should not automati thereofshall contain a provision that the authorization to intercept
cally terminatewhen the described type of communication haghall be executed as soon as practicable, df@litonducted in
beenobtained, a particular description of facts establishing-profticha way as to minimize the interception of communications not

ablecause to believe that additional communications for the saffBerwisesubject to interception under this chapéer must ter
type will occur thereafter minate upon attainment of the authorized objective, oaity

(e) A full and complete statemeat the facts concerning all eventin 30 days. In thevent the intercepted communication is

previousapplications known to the individual authorizingd " @ code or foreign language, and an expethat foreign lan.
making the application, made to any court for authorization @1@g€or code is noteasonably available during the interception
intercept,or for approval of interceptions of, wire, electronic oP€ri0d;minimization may baccomplished as soon as practicable
oral communications involving anyf the same persons, facilities2/t€r the interception. S -

or places specified in the application, and the action takeheby ~ (6) Wheneveran order authorizing interceptigentered pur
courton each such application; and suantto $s.968.28to 968.33 the ordemay require reports to be

(f) Where theapplication is for the extension of an order madeto the court which issqed the order showing vyhat progress
statemensetting forth the results thus far obtained fromiter- hasbeen made toward achievement of the authorized objective

ception,or a reasonable explanationtbé failure to obtain such 2nd the need for continued interception. Such reports Seall
results. madeat such intervals as the court requires.

(2) The court may require the applicant to furnish additional (7) (&) The contents of any wire, electromic oral commu
testimonyor documentary evideneeder oath or &ifmation in  nication intercepted by any means authorized by9$8.28to
supportof the application. Oral testimony shall be reduteed 968-37shall, if possible, be recorded on tape or wire or other com
writing. parabledevice. The recording of the contents of any wire,-elec

(3) Uponthe application theourt may enter an ex parte Order_tronic or oral communication under this subsecsball be done

asrequested or as modified, authorizing or approving interceptiI grzﬁ?onwsa)llmansw e":’j'ilét%rlmﬁcg:]hﬁ] éeec)(() rﬁl;?o;r%Ttheg'tgﬁogro?ttgir
of wire, electronic or oral communications, if the court determin ; y up P p

2 : h deror extensions thereof all such recordings and records of an
?Or}lg\]sh?;z)?;tt_he facts submitted by the applicant that all of thl tercepted wire, electronic or oral communication shall be filed

- . o ) with the court issuing the order and the court straler the same
(a) There isprobable cause for belief that an individual is €om pe sealed. Custody of the recordings and records shall be wher
mitting, has committed, or is about to commit a particultérafe  eyer the judge handling the application shall ordéreyshalinot
enumeratedn s.968.28 be destroyed except upon an order of the issuing or denying judge
~(b) There is probable cause for belief that particutenmu  andin any event shall be properly kept and preserved for 10 years.
nicationsconcerning that énse will be obtained through suchDuplicaterecordings and other records may be made for use or
interception. disclosure pursuant to the provisions for investigations under s.
(c) Other investigative procedures have been tried and h&&8.29(1) and(2). The presence of the seal provided for by this
failed or reasonably appear to be unlikely to succeed if tried orgobsectionpr a satisfactory explanation for the absence thereof,
be too dangerous. shallbe a prerequisite for the use or disclosure of the contents of
(d) There is probable cause for belief that the facilities frogfy Wire, electronic or oral communication or evidence derived
which, or the place where, the wire, electronicral communica therefromunder s968.29 (3)
tionsare tobe intercepted are being used, or are about to be usedp) Applications made and orders granted unde?6&.28to
in connection with the commission of théenfse, or are leased t0,968.33together with all other papers and records in connection
listedin the name of, or commonly used by the person. therewithshall be ordered sealed by the court. Custody of the
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applicationsorders and other papers and records shall be-whigrthe case of other interlocutory appeals or under such rules as the
everthe judge shall orderSuch applications and orders shall beupremecourt adopts; or

disclosedonly upona showing of good cause before the judge and 2. From an order denying an application for an order of autho
shallnot be destroyed exceph order of the issuing or denyingrization or approval, and such an appeal shall beagte and shall

judge,and in any event shall be kept for 10 years. bein camera in preference to all other pending appeals in accord
(c) Any violation of this subsection may be punished as coancewith rules promulgated by the supreme court.
tempt of court. (10) Nothingin ss.968.28t0 968.375shall be construed to

(d) Within a reasonable time but not later than 90 days after #iéow the interception of any wire, electronic, or oral communica
filing of an application for an order of approval under. fl@r tion between an attorney and a client.
which is denied or the termination of the period of an order orHistory: 1971 c. 46.93, 1981 c. 33%.26, 1987 a. 3991993 a. 4862009 a. 349

i i i ing i Ithougha taped telephone conversation was obtained without a court theler
extensionghereof, the ISsuing or denylng JUdge shall cause to Qe ndanbpened the door to the tap@dmission bgxtensive reference to the tape

servedon the persons_named in the order (_)I‘ the applicatio_n Elréﬂescriptduringwiscase—in—chief. State #lbrecht, 184 Wis. 2d 287516 N.W2d
suchother parties to intercepted communications as the judge(Ct. App. 1994).

determiness in the interest of justice, an inventory which Sha|LThestatemay incorporate intercepted communications in a criminal complaint if
include notice of: ’ the complaintis filed under seal. Unilateral public disclosure of such communica

tionsin a complaint while not authorized does swibject the communication to sup

1. The fact of the entry of the order or the application. pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,
201 Wis. 2d 820549 N.W2d 401(1996),94-0123

2. The date of the entry and the period of authorized, approvegppressiowf wire communications is reserved for those that are illegally-inter

or disapproved interception, or the denial of the application. ceptedand does not apply to legally intercepted communications that are improperly

. : . . isclosed. State vGilmore,201 Ws. 2d 820549 N.W2d 401(1996),94-0123
3. The fact that during the period wire, electronic or oral-conf Not every failure to follow wiretapping statutes makes an interception unlawful

municationswere or were not intercepted. suchthat suppression is required. Whether a violation of the wiretapping statutes

. . . . requiressuppression depends upon whether the statutory purpose has been achieved
(e) The judge mayupon the filingof a motion, make available gespitethe violation. The authorization of a wiretap forfefses not enumerated in
to such person or the perserounsel for inspection in the mannethis section did not warrant suppression of the evidence obtained from the wiretap
providedin ss.19.35and19.36such portions of thtercepted whenthe order included both enumerated and non—-enumeré¢edes, it contained
. licati d orders as the iudae determinsuﬁlmentprobable cause for the enumeratddrafes, the evidence obtained by wire
communicationsapplications and o juage 89 was for enumerated fehses, and chges were brought only for enumerated
to bein the interest of justice. On an ex parte showing of goomenge(s.s)tgte vHouse 2007 xw 7<.|3| 302 Wis. thi) 1734 N.W2dI 149 05|—\2,§0|2b
; ; ; H ; H ub.(10) does not require that all intercepts by a county jail are unlawful because
Cafusao the !ssumg judge the serving of th.e inventory reqylred telephone intercept system has the potential to record inmates’ calls to their attor
this subsection may be postponed. The judge shall review suglk. State v Christensen2007 Wi App 170304 Ws. 2d 147737 N.W2d 38

postponemendt the end of 60 days and good cause shall be sha®n1565

1 Communicationgrivacy: A legislative perspective. Kastenmeieavy & Beier
prior to further postponemer?t. ' . 19BOWLR 715 (1089).

(8) The contents of any intercepted wire, electronic or oral

communicationor evidencederived therefrom shall not begeg 31 Interception and disclosure of wire, electronic

receivedin evidence or otherwise disclosed in any trial, hearing oral communications prohibited. (1) Except as other
or other proceeding in any court of this state unless each patty wise specifically provided in s4.96.630r 968.28t0 968.3Q who-

lessthan 10 days before the trial, hearing or proceeding, has bggarcommits any of the acts enumerated in this sectignilty

furnished with a copy of the court ordeand accompanying of a Class H felony:

application, under which the interception was authorized or (a) Intentionally intercepts, attempts to interceppoucures

approved. This 10—day period may be waived by the judge if : ; ;
or she finds that it was n@iossible to furnish the party with thggn}e)égg]rﬁggfgsr%ﬁ] (;[gnl]r:]tjeurr(]:iigiigrr]'attempt to Intercept, any wire,

aboveinformation 10 days before the trial, hearing or proceeding (b) Intentionally uses, attempts to USe of procures any other

andthat the party will not rejudic the delay in receivin h -
party ot be prejudiced by the y ersonto use or attempt to use any electronic, mechanical or other

the information. 8eviceto intercept any oral communication
(9) (2) Any aggrieved person in any trial, hearing or proeee (c) Discloses, or attempte disclose, to any other person the

ing in or before any court, departmenfjadr, agencyregulatory tentsof A lectroni | cation. K .

body or other authority of this state, or a political subdivisior‘fonhen.ﬁ0 aeng V(\)”r:et’oe Eggoniﬁgr%ecqr?gn%n;%r;on,a n%Vt\)llggne g

thereof,may move before the trial court or the court granting tff "aving reason 1o know tn Information was !
roughthe interception of a wire, electronic or oral communica

original warrant to suppress the contents of any intercepted wirg, -9 =~ _ X : : )
electronicor oralcommunication. or evidence derived therefro i6h in violation of this section or under circumstances constitut
! Ihg violation of this section.

on the grounds that the communicatioas unlawfully inter ) .
ceptedithe order of authorization or approval under whichés (d) Uses, or attempts to use, the contents of any wire, electronic
intercepteds insuficient on its face; or the interception wast OF oral communication, knowing or having reasokrtow that the
madein conformity with the order of authorization or approvalinformationwas obtainethrough the interception of a wire, elec
The motion shall be made before the trial, hearing or proceediignic or oral communication in violation of this section or under
unlessthere was no opportunity to make the motion or the persecumstancesonstituting violation of this section.

was not aware of the grounds of the motion. If the motion is (€) Intentionally discloses the contents of any aelctronic
granted,the contents of thtercepted wire, electronic or oralor wire communication obtained by authority of £68.28
communicationpr evidence derived therefrom, shadl treated as 968.29and968.3Q except as therein provided.

having been obtained in violation of s868.28to 968.37 The (f) Intentionally alters any wire, electronic or oral communica
judgemay upon the filingof the motion by the aggrieved persontion intercepted on tape, wire or other device.

makeavailable to the aggrieved person or his or her codasel () |t is not unlawful under s€68.28to 968.37

inspectionsuch portions of the intercepted communication or evi (a) Forano ; 3
; . A ” perator of a switchboard, or dicef, employee
dence derived therefrom as the judge determines to beirtehe or agent of any provider of a wire or electronic communication

estof justice. - _ service whose facilities are used in the transmission of a wire or
(b) In addition toany other right to appeal, the state shall havgectroniccommunication to intercept, disclose or use that-com
theright to appeal: municationin the normal course of his or her employment while
1. From an order granting a motitmsuppress made underengagedn any activity which is a necessary incident to the rendi
par.(a) if the attorney general or district attorney certifiesh® tion of his or her service or to the protection of tights or prop
judgeor other dficial granting such motion that the appeal is nagrty of the provider of that service, except that a providenvafe
enteredor purposes of delay arsthall be diligently prosecuted asor electronic communication service shalbt utilize service
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observingor random monitoring except for mechanical or serviceThe testimony of an undercovgmlice oficer who was carrying a concealed
uality control checks eavesdroppinglevice under sub. (2) is not the product of the eavesdropping and is
q Yy e . . admissible even assuming the eavesdropping was unconstitutional. .
(b) For a person acting under color of law to intercept a wnr?éﬂA\Ms.fd_gJLIMﬁ N.V\IIZdt184(t197%).th horities in & lawful oot
; i ot ; n individual, who volunteers to aid the authorities in a lawful, atheiteptitious,
electronlcor_ora_l communlcatlongvhe_re the personis a _par_ty t0|nvestigatiornr;Ioesnot commit an injury against the investigated party under sub. (2)
the communication or one of the parties to the communicéisn (c) simply by participation. Undercover informants must surely realize that evidence

given prior consent to the interception. theyreceivemay be potentially harmful to the gt of the investigation, but this is
. . notthe type of injuriousct contemplated by the statute. Statdaloney 2005 WI
(c) For a person not acting under color of law to interceptza 281 Ws. 2d 595698 N.W2d 583 03-2180

wire, electronic or oral communication whehe person is a party Corgsenu_nger st_ub- gﬁ) t(tt)?] may be express of impliedd:rrgact frorlrll Surroulndti‘rr:g cir
ot ; mstancegdicating that the person knowingly agreedtte surveillance. In the
tQ the. Commur.llcatlon. or where one of th_e partles_to the com QSonsetting, an inmate has given implied consent to electronic surveillance when
nication has given prior consent to the interception unless thgor she has meaningful notice that a telephoneisalibject to monitoring and
communicationis intercepted for the purpose of committing ansecordingand nonetheless proceeds with the call. Staélay, 2005 WI App 203
criminal or tortious act in violatioof the constitution or laws of 287 'Wis. 2d 244704 N.W2d 635042321
c *! _ If awarrantless intercept complies with sub. (2) (b), commonly referasithe
the United States or of any state or for the purpose of committiBg-partyconsent exception, the contents of the intercept may be disclosed-in a fel
iniuri . ony proceeding. The phrase “person acting under color of law” does not exclude law
any other injurious act i . enforcemenofficers. State vOhlinger 2009 WI App 44317 Ws. 2d 445767
(d) For any person to intercept or access an electronic COmrRy.2d 336 08-0135

nicationmade through an electronic communication system tha¥vhendetermining whether a minor has the capacity to consent to “color-of-law
. ! : f f f syrveillance”under sub. (2) (b), courts should consider the totafitthe circum
IS confl_gured so that the el_eCtron'C communication is read@anceﬂo determine whether consent was voluntarily given. The court should con
accessiblgo the general public. siderthe minots knowledge, intelligence, and maturityis also appropriate to con

: ; ot iderthe minofs education and state of mind, the demeanor and tone of voice of the
. (e) Fo_r any person to intercept any radio communication t cersrequesting consent, the location at which consent was given, and the duration
is transmitted: of the encounterThe court should also consider the police tactics used to elieit con

1. By any station for the use of the general public, or th%’}‘ggdsg')‘y,\?‘\t‘gd’%'g‘g"lrg_cgngStances' Stafermer 2014 W1 App 93356 Ws.

relatesto ships, aircraft, vehicles or persons in distress; _ Theuse of the “called party control device” by the communications commen car
2. By any governmental, law enforcement, civil defense, prier to trace bomb scares and other harassing telephone calls would not violate any
vatelandmobile or public safety communications system, incluc? " used with the consent of the receiving pap Atty. Gen. 90.

ing police and fire, readily accessible to the general public; 968.32 Forfeiture of contraband devices. Any elec
3. By a station operating on an authorized frequency withironic, mechanical, or other intercepting device used in violation
the bands allocated to the amatesitizens band or general mobileof s.968.31 (1)may be seized aontraband by any peacdicér
radio services; or and forfeited to this state in an action by the department of justice
4. By any marine or aeronautical communications systemnderch.778

(f) For any person to engage in any conduct that: History: 1979 c. 3%.92 (8)

1. Is prohibited by section 633 of the communications act 968.33 Reports concerning intercepted  wire or oral
1934;0r communications. In January okach yearthe department of
2. Is excepted from the application of section 705 (a) of thesticeshall report to the administrativefioé of the UnitedStates
communicationsact of 1934 by section 705 (b) of that act. courtssuch information as is required to be filedllyUSC 2519
(g) For any person to intercept any wire or electronic commé duplicate copy of the reporshall be filed, at the same time,
nicationthe transmission of which is causing harmful interferenath the ofice of the director of state courts.
to any lawfully operating station or consumer electronic equip History: 1973 ¢. 12.37,1977 c. 183.135 Sup.Ct. Ordey88 Ws. 2d xiii (1979).

ment,to the extent necessary to identify the soofdbe interfer 968.34 Use of pen register or trap and trace device

ence. . . restricted. (1) Exceptas provided in this section, no person

(h) For users of the same frequemzyntercept any radio com mayinstall or use a pen registera trap and trace device without
munication made through a system that utilizes frequencies mapst obtaining a court order undera§8.360r 18 USC 3123r50
toredby individuals engaged in the provisiontioe use of the sys (s 1801t0 1811
tem_, if the communlcat_lon is not scrambled or en(_:rypted. ~ (2) The prohibitionof sub.(1) does not apply with respect to

(i) To use a pen register or a trap and trace device as authorigd;se of goen register or a trap and trace device by a provider
underss.968.34t0 968.37 or _ o ~ of electronic or wire communication service:

() For a provider of electronic communication service to (a) Relating to the operation, maintenance and testing of a wire
recordthe fact that a wire or electronic communication was-initpy electronic communication service tr the protection of the
atedor completed in order to protect the provijdamother pre rightsor property of the provideor to the protectioof users of

vider furnishing service toward the completion of the wire or-elegnat service from abuse of service or unlawful use of service;
tronic communication, or a user of that service, from fraudulent, (b) To record the fact that a wire or electronic communication

unlawful or abusive use of the service. ~ wasinitiated or completed in order to protect the proyidaother

~ (2m) Any person whose wire, electronic or oral communicarovider furnishing service toward the completion of the wire
tion is intercepteddisclosed or used in violation of €68.28t0  communicationpr a user of that service, from fraudulent, unlaw
968.37shall have a civil cause of action against any person Whg or abusive use of service; or

interceptsdiscloses or uses, or procures any offéeson to inter ¢y \where the consent of the user of that service has been
cept,disclose, or use, the communication, and shall be em'tledo‘&ained.

recoverfrom any such person: _—
- (2m) The prohibition of sub(1) doesnot apply to a telephone
(a) Actual damages, but not less than liquidated damages cejeridentification service authorized unde86.207 (2)
putedat the rate of $100 a day for eafdy of violation or $1,000, (3) Whoeverknowingly violates sub(1) may be fined not

whicheveri_s_higher; ] morethan $10,000 or imprisoned for not more tiSamonths or
(b) Punitive damages; and both.

(c) A reasonable attornesyfee and other litigation costs fea History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109
sonably incurred.

(3) Goodfaith reliance on a court order or on968.30 (7)

shall constitute a complete defense to any civil or criminal actiéffp and trace device. (1) The attorney generai a district
broughtunder ss968.28to 968.37 attorneymay make application f@n order or an extension of an

History: 1971 c. 4G55.92, 93 1977 c. 2721985 a. 2971987 a. 3991989 a. 56 Orderunder s968.36authorizing or approvinthe installation and
1991a. 2941997 a. 2832001 a. 109 useof a pen register or a trap and trace device, in writing under

968.35 Application for an order for a pen register or a
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oath or equivalent dirmation, to a circuit court for the county installationand use is to take place, if the assistance is directed by

wherethe device is to be located. acourt order under €68.36 (5) (b)
(2) An application under sulfl) shall include all of the fel (2) Uponthe request of the attorney general, a district attorney
lowing: or an oficer of a law enforcement agency authorized to receive the

(a) The identity of the person making the application and tfigsultsof a trap and trace device under%§8.28t0968.37 a pre
identity of the lawenforcement agency conducting the investig&/ider of a wire or electronic communication service, landlord,
tion. custodiarnor other person shall install the device forthwith on the

(b) A certification by theapplicant that the information likely appropriatdine and shall furnish the investigative or law enferce

to be obtaineds relevant to an ongoing criminal investigatiof€Nt officer all additional information, facilities and technical
beingconducted by that agency assistancincluding installation and operation thie device unch

History: 1987 a. 399 trusively and with a minimum of interference with teervices
that the person so ordered by the court accords the party with
968.36 Issuance of an order for a pen register or atrap reSpeCttO whom the installation and use is to take place, if the

and trace device. (1) Upon an application made under sinstallationand assistance is directed by a court order under s.

968.35 the court shalenter an ex parte order authorizing th€68.36(5) (b) Unless otherwise orderéy the court, the results
installationand use of a pen register or a trap and trace devifdhe trap and trace device shall be furnished to fieeobf alaw
within the jurisdiction of the court if the court finttsat the appli  enforcemenagencydesignated bshe court, at reasonable inter
canthas certified to the court that the information likely to b¥als during regular business hours for the duration of the order
obtainedby the installation and use is relevant to an ongoing-crim (3) A providerof a wire or electronic communication service,

inal investigation. landlord, custodian or other person who furnishes facilites
(2) An order issuedinder this section shall do all of the-fol technicalassistance under this section shall be reasorwabty
lowing: pensatedor the reasonable expenses incurred in providing the

(a) Specify the identityif known, of the person to whom is facilities and assistance.

leasedor in whose name is listed the telephone line to which the (4) No cause of action may lie in any court against any pro
pen register or trap and trace device is to be attached. vider of a wire or electronic communication service, |thpe_fs,
(b) Specify the identityif known, of the person who is the sub €MPloyeesor agents or other specified persons fiooviding
ject of the criminal investigation. information, facilities or assistance in accordance with the terms
(c) Specify the number and, if known, the physical location 82 court order gnder. 968.36 N .
thetelephone line to which the pen register or trap and tieiee (5) A good faith reliance on a court orderegislative authori

is to be attached and, in the case of a trap and trace device, the Zai§PNOr a statutory authorization iscamplete defense against
graphiclimits of the trap and trace order ny civil or criminal action brought under €68.28t0 968.37

. . . . History: 1987 a. 399
(d) Provide a statement of thdefse to which the information story 2

likely to be obtained by the pen register or trap and trace devig; 373 \Warrant to track a communications device.
relates. _ ~ (1) DerNimioN.  In this section, “communicationslevice”

~ (e) Direct,upon the request of the applicant, the furnishing gicludesany wireless or mobile device that transmits wire or-elec
information, facilities and technicalassistance necessary taronic communications.

accomplishthe installation of the pen register or trap and trace (2) ProMIBITION. Except as provided in su8), no investiga

deviceunder s968.37 _ _ tive or law enforcement éiter may identify or track the location
~ (3) An order issued under this section shall authotiE® of a communications device without first obtainingvarrant
installationand use of a pen registara trap and trace device forundersub.(4).

aperiod not to exceed 60 days. (3) APPLICATION FORWARRANT. Upon the request of a district
(4) Extensionsof the order may be granted, but only upon agttorneyor the attorney general, an investigative or law enforce
applicationfor an order under 868.35and upon the judicial find - mentofficer may apply to a judge for a warraniatathorize a per
ing required bysub.(1). The period of extension shall be for asonto identify or track the location of a communications device.
periodnot to exceed 60 days. The application shall be under oathafiirmation, may be in writ
(5) An order authorizing or approving the installation aisé ing or oral, and may be based upon personal knowlediéony
of a pen register or a trap and trace device shall direct that: mation and belief. In the application, the investigative or law
(a) The order besealed until otherwise ordered by the courgnforcemenbfficer shall do all of the following:
and (a) Identify the communications device.
(b) The person owning or leasing the line to which the pen reg (b) Identify, if known, the owners or possessors of the commu
isteror a trap and trace device is attached, or who has been ordaieationsdevice.
by the court to provide assistance to the applicant, not disclose thgc) |dentify, if known, the person who is the subjecttioé
existenceof the pen register or trap and trace device oeffi®  jnyestigation.

tence of the investigation to the listed subscribeto any other (d) Provide a statement of the criminalesfse to which the
person, unless or until otherwise ordered by the court. informationlikely to be obtained relates

History: 1987 a. 399 i X

(e) Provide a statement that sets forth factsamimstances
968.37 Assistance in the installation and use of a pen that provide probable cause believe the criminal activity has
register or trap and trace device. (1) Upon the request of beeniis, or will be in progress and that identifyingtracking the
the attorney general, a district attorney or aficef of a law commumc_ah_onsqiewce_ W|I_I yield information relevant to an
enforcementagency authorizetb install and use a pen registengoingcriminal investigation.
underss.968.28t0 968.37 a provider of wire or electronic cem  (4) WARRANT. A judge shall issue a warrant authorizingea
municationservice, landlord, custodian or otlparson shall fur sonto identify or track the location of a communications device
nish the investigative or law enforcemenficér forthwith all if the judge finds that the application satisfies rbguirements
information, facilities and technicalassistance necessary taundersub.(3). A warrant issued under this subsection may not
accomplishthe installation of the pen register unobtrusively anauthorize the action for a period that exceeds 60 days. A judge
with a minimum of interference with the servidbat the person may extend the authorized period upon the request of the attorney
soordered by the court accords the party with respeshom the generalor a district attorney if the request satisfies the require
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mentsunder sub(3). Each extension may not exceed 60 days btibn of the communications devids relevant to preventing the
thereis no limit on the number of extensions a judge may gramteathor injury or to mitigating the injury

(4m) Secrecy. A warrant under sul§4) shall be issuedith (b) A provider of electronic communication service may dis
all practicable secrecy and the request, application, or other infdose the location of a communications device withonaeant
mationupon which the warrant is based may nofiled with the if any of the following applies:

Clerk or made pub|IC Until the warrant haS been executed and 1. The customer or subscriber provides conf®rihe partie
returnedto the court. Thgudge may issue an order sealing thgar disclosure.

application,request, or other information upon which the warrant
is based. The judge may issue an order prohibitingpangon
who has been ordered by thelgeto provide assistance to the

applicant from disclosing the existence of the warrant or of t 0 ; i o
investigationto any other person unless ordered by a judge. g ;ilr?gflﬁlg?rﬁurglevant to preventing the death or injury or to-mit

(5) AssisTANCE. Upon the request of the attorney general, a (8m) JuRisDicTIoN. For purposes of this section, a perén

B e pce ot e, 25226 B onsidredo be dag business i s ta s subject 0 s
vice and execution of process from thisite, if the person makes

ﬁ%ﬁ?gg;ﬁﬁgfﬁiﬁ;\%ﬁeg;ﬁsi gg uor: i?r?(!roggfsroi%?\g?oe\;i g:; et:)e%ahcontract withor engages in a terms of service agreement with
investigativeor law enforcement &€er information, facilities, any other person, whether or not the other person is a resident of

and technicalassistance to identify or track the location of thd!iS State, and any part of the performance of the contract of provi
communicationslevice. A person who is orderedder this sub Sion of service takes place within this state on any occasion.

sectionto provide assistance shall be compensated foetimon ~ (9) SEIZURE. Any device used in violation of sui2) may be
ableexpenses incurred. seizedas contraband by any law enforcemefitef and forfeited

to this state in an action under9§.3.075
History: 2013 a. 375

2. The provider of electronicommunication service believes
in good faith that an emgency involving the danger of death or
eriousphysical injury to any person exists and that disclosure of

(6) CONFIDENTIALITY OF INFORMATION. (a) Information
obtainedunder this section regarding the locataira commurni
ﬁﬁg‘é?ssdfg 'gg |(sl)not subject to the right of inspection and COPYIREg 375 Subpoenas and warrants for records or com -

T . munications of customers of an electronic com -

_(b) The attorney general, a law enforcement agemey dis  munication service or remote computing service  pro-
trict attorney that obtains under this section information regardigger. (1) JurispicTioN. For purposes of this section, a person
the location of a communications devioer, evidence derived s considered to be doing business in this state aubject to ser
from the information, shall destroy any information or evidencgce and execution of process from thiste, if the person makes
derivedfrom it if the trial court reaches final disposition for ally contract withor engages in a terms of service agreement with
chargesin connection with the investigation that was the subjeghy other person, whether or not the other person is a resident of
of the warrant under sub4) and no persowas adjudged guilty thjs state, and any part of the performance of the contract o provi
of a crime in connection with the investigation. sion of service takes place within this state on any occasion.

(c) Information regardinghe location of a communications 5y gygpoena. (a) Upon the request of the attorrggneral
devicethat is obtained under this section may be disclosed to 0t§er, gistrict attorney and upon a showing of probable cause, a
investigativeor law enforcement &ters. judgemay issue a subpoena requiring a pergoo provides elec

(6m) ReTurn. A warrant issued under subt) shall be tronic communication service or remote computing service o dis
returned,including in the form of a summary description of the|osewithin a reasonable time that is established in the subpoena
information received, to the court not later than 5 days after tIﬁecord or other information pertaining to a subscriberusr
recordsor information described in the warrant are received by tmnerof the service, including any of the following relating to the
attorneygeneral, district attorneyr law enforcement agency sybscriberor customer:
whicheveris designated in the warrant. 1. Name.

(7) DEFENSEAND IMMUNITY. (&) A person on whomwarrant 2 Address
issuedunder sub(4) is served is immune from civil liability for ) '
actsor omissions in providing records or informatidegilities, C !
or assistance in accordance with the terms of the warrant, ~ '€€0rds of session times and durations. _

(b) A person who discloses the location of a communications, 4 Length of service, including start date, and types of service
deviceunder sub(8) (b)is immune from civil liability for the acts Utlized.
or omissions in making the disclosure in accordance with(8ub. 5. Telephone or instrument number or other subscribar
(b). ber or identity including any temporarily assignegetwork

(c) No causef action may arise against any provider of ele@ddress.
tronic communication service, or itefficers, employees, or 6. Means and source of payment for the electronic communi
agentsor other persons specified in the court order under(Syb. cationservice or remoteomputing service, including any credit
for providing information, facilities, or assistance in accordan&@rdor bank account number
with the terms of a court order under s(). (b) A subpoena under this subsection may not require disclo

(7m) TECHNICAL IRREGULARITIES. Evidence disclosed undersureof the contents of communications.
awarrant issued under suld) maynot be suppressed because of (3) WarraNT. Upon therequest of the attorney general or a
technicalirregularitiesor errors not décting the substantial rights district attorney and upon a showing of probatéeise, a judge
of the defendant. may issue a warrant requiring a person who provides electronic

(8) ExcepTION. (a) The prohibition in sul§2) does not apply communicationservice orremote computing service to disclose
to an investigative or law enforcemenficér who identifies or within a reasonable time that is established in the warrant any of
tracksthe location of @ommunications device if any of the fol the following:
lowing applies: (a) The content of a wirer electronic communication that is

1. The customer or subscriber provides consent for the actionelectronic storage in an electromiemmunications system or
2. An emegency involving danger of death or serious physheld or maintained by a provider of remote computing service.
cal injury to any person exists and identifying or tracking the-loca (b) A record or information described under s@).(a)

3. Local and long distance telephone connection records,
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(c) A record or information that identifies the location of a (a) “Health care professional” means a physician or a+egis
deviceused to transmit electronic or wire communications.  terednurse or licensed practical nurse who is licensed under ch.

NOTE: Par. (c) was ceated as sub. (4) (c) b9013 Wis. Act 375and renum- 441
beredto par. (c) by the legislative eference bueau under s. 13.92 (1) (bm) 2. (b)

(4) BASIS, APPLICATION FOR, AND ISSUANCE OF SUBPOENAOR  irys| which causes acquired immunodeficiency syndrome.
WARRANT.  Section968.12 (2)and (3) applies to the basis and (b;:) “HIV test” has ?he meaning given in252y01y(2m)
applicationfor, andlssua_mce of, a subpoen_a under ia_bo_r a . SO ) . e ’
warrantunder sub(3) as it applies to the basis and application for (Pm) “Physician” has the meaning given iM88.01 (5)
andissuance of, a search warrant und&68.12 (c) “Sexually transmitted disease” has the meaning given in s.

(5) MANNER OF SERVICE. A subpoena or warrant issued unde£52-11(1).
this section may be served in theanner provided for serving a  (d) “Significant exposure” has the meaning given i2%2.15
summonsunder s801.11 (5) or, if delivery can reasonablye (1) (em)
proved,by United States mail, delivery service, telephone facsim (2) In a criminal action under £40.225 948.02 948.025
ile, or electronic transmission. 948.05 948.06 948.085 or948.095 if all of the following apply
(6) TiME FORSERVICE. A subpoena or warrant issued under thihe district attorney shall apply to the circuit court for his or her
sectionshall be served not more than 5 days after the datecetintyto order the defendant to submit to an HIV test and to a test
issuance. or a series of tests tetect the presence of a sexually transmitted
(7) MOTION TO QUASH. The person on whom a subpoena diseaseeach ofwhich tests shall be administered by a health care
warrantissued under this section is served may file a motion géofgssmnaland to disclose the resulisthe test or tests as speci
quashthe subpoena or warrant with the judge who issued the stjd in sub.(4) (@)to (c): _
poenaor warrant. If the person files the motion within the time for (&) The district attorney has probable causbetizeve that the
productionof records or information, the judge shall head allegedvictim or victim has had contact with body fluid of the
decidethe motion within 8 days after the motion is filed. defendanthat constitutes a significant exposure. If the defendant
(8) LAW ENFORCEMENTPRESENCENOTREQUIRED. The presence IS convicted or found not guilty by reason of mental disease or

of a law enforcement Biéer is not required for service execu  defectthis paragraph does not apply _
tion of a subpoena or warrant issued under this section. (b) The alleged victim or victim whis not a minor or the par

(9) RETURN. A subpoena or warrant issued under geistion entor guardian othe alleged victim or victim who is a minor
shallbe returned to the court not later than 5 days afteetreds eduestshe district attorney to so apply for an order
or information described in the subpoenavarrant are received ~ (2m) In a criminal action under £46.43(2m), the district
by the attorney general, district attorney law enforcement attorneyshall apply to theircuit court for his or her county for an
agencywhichever is designated in the subpoena or warrant. order requiring the defendatatsubmit to a test or a series of tests

(10) Secrecy. A subpoena or warrant issued under this Seedministerecby a health care professionaldetect the presence

tion shall be issued with all practicable secrecy and the requ tcommunicable diseases and to disclose the results of the test or

complaint,affidavit, or testimony upon which it is based may not->52s specified isub.(5) (a)to(c), if all of the following apply:

befiled with the clerk or made publiantil the subpoena or war (&) The district attorney has probable causketeve that the

ranthas been executed and returtthe court. The judge may actor alleged act of the defendant thanstitutes a violation of s.

issuean order sealing the subpoena or warrant and the requ@éf-43(2m) carried a potential faransmitting a communicable

complaint, affidavit, or testimony upon which it is based. Théliseaseto the victim or alleged victim anidvolved the defen

judgemay issuen order prohibiting the person on whom the syglant'sblood, semen, vomit, saliva, urine or feces or other bodily

poenaor warrant is served from disclosing the existence of t§&bstancef the defendant.

subpoenar warrant to the customer or subscriber unless the judge(b) The alleged victim or victim whis not a minor or the par

subsequentlyuthorizes such disclosure. entor guardian othe alleged victim or victim who is a minor
(11) IMMUNITY. A person on whom a subpoena or warrafigduestshe district attorney to apply for an order

issuedunder this section is served is immune from civil liability (3) Thedistrict attorney may apply under s(®) or (2m) for

for acts or omissions in providing records or information, facilan order at any of the following times, and, within those times,

ties, or assistance in accordance with térens of the subpoena orshalldo so as soon as possible so as to enable the court to provide
warrant. timely notice:

(12) TecHNICAL IRREGULARITIES. Evidence disclosed undar (&) At or after the initial appearance and prior to the prelimi
subpoenar warrant issued under this section shall nosigg nary examination.
presseecause of technical irregularitiesesrors not décting (b) If the defendant waives the preliminary examination, at any
the substantial rights of the defendant. time after the court binds the defendant over for trial and before
(13) DISCLOSUREWITHOUT SUBPOENAOR WARRANT. A pro- averdict is rendered.
vider of electroniccommunication or remote computing service (c) At any timeafter the defendant is convicted or is found not
may disclose records or information described under @)ka) guilty by reason of mental disease or defect.
of a customer or subscriber or thententof communications of (d) If the court has determined thiae defendant is not comype
a customer or subscriber described ursir.(3) without a sub  tentto proceed under ©71.14 (4)and suspended the criminal

“HIV" means any strain of human immunodeficiency

poena or warrant if any of the following applies: proceedingsat anytime after the determination that the defendant
(a) The customer or subscriber provides consent for the parienot competent to proceed.
ular disclosure. (4) Thecourt shall set a time for a hearing on the matter under

(b) The provider of electronic communication or remote consub.(2) during the preliminary examination, if sB) (a)applies;
puting service believes in good faith thateamegencyinvolving  afterthe defendant is bound over for trial and before a veislict
the danger of death or serious physical injury to any person exiswderedif sub.(3) (b) applies; after conviction or a finding of not
andthatdisclosure of the information is required to prevent thguilty by reason of mental disease or defect, if &jo(c) applies;
deathor injury or to mitigate the injury or, subject to $971.13(4), after the determination that the defend

History: 2009 a. 3492011 a. 260s.81; 2013 a. 167375 s. 13.92 (1) (bm) 2.  antis notcompetent, if sul(3) (d) applies. The court shall give
thedistrict attorney and the defendant notice of the hearing at least
968.38 Testing for HIV infection and certain  diseases. 72 hoursprior to the hearing. The defendant may have counsel at
(1) In this section: the hearing, and counsel may examama cross—examine wit
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nesses.If the court finds probable cause to believe that the victiare disqualified, and may excuse others &y reason which

or alleged victim has had contact with body fluid of the defendasgemsproper to the judge.

that constitutes a significant exposure, the court shall order the(4) ApbiTIoNAL GRAND JURORS. If after such examination
defendanto submit to an HIV test and to a test or a series of tegésver than 17 grand jurors remain, additional prospective jurors
to detect the presence of a sexually transmitted disease. The sl be selected, summoned and examimetil there are at least
shallbe performed by a health care professional. The court shigtiqualified jurors on the grand jury

requirethe health carprofessional who performs the test to-dis (6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for
close the test results to the defendant, to refrain from mahkéng 5 period of 31 consecutive days unless more dayseaessario
testresults part of the defendampermanent medical record, anq:ompleteservice in a particular proceeding. The judge uliay

to disclose the results of the test to any of the following: chargethe grand jury at any time.
_ (&) The alleged victim or victim, if the alleged victimwetim (7) ORDERSFILED WiTH CLERK. All orders mentioned in this
IS not a minor sectionshall be filed with the clerk of court.

(b) The parent or guardian of the alleged victim or victim, if (8) INTERCOUNTY RACKETEERING AND CRIME. When a grand
the alleged victim or victim is a minor jury is convened pursuant to this secttorinvestigate unlawful

(c) The health care professionaho provides care to the activity under s165.7Q and such activity involvesore than one
allegedvictim or victim, upon request by the alleged victim or viccounty,including the county where the petition for such griang
tim or, if the alleged victinor victim is a minorby the parent or is filed, then if the attorney general approves, all expenses of such
guardianof the alleged victim or victim. proceedingshall be chayed to the appropriatioinder s20.455

(5) Thecourt shall set a time for a hearing on the matter undélﬂ _(‘?)- 1071c. 1265.522 (1) 1977 . 265,1656 (27) 1077 ¢, 188,95, 135
- He H H H Istory: C. S. C. . C. S.99, )
sub. (2m) during the preliminary examination, if SUB) (2)  1977'¢. 3181977 c. 44%.210 1077 c. 449Stats. 1977 5. 756.10991 a. 39Sup.

applies;after the defendant is bound over for trial and befees-a Ct. Order No.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40.

dict is rendered, if sul§3) (b) applies;after conviction or a finding _ A claim of grand jury discrimination necessitates federal habeas corpus. review
; ; ; Rosev. Mitchell, 443 U'S. 5451979).

of th g.UI|ty b)_/ reason of mental disease or def.eCt’.lf S)uc) The grand jury in éconsin. Cdey, Richards, 58 MLR 518.

applies;or, subject to 971.13 (4) after the determination thtite

968.41 Oath or affirmation of grand jurors.  Grand jurors

i ) &all, before they begin performance of their duties, solemnly
atleast 72 hours prior to the hearing. Tdefendant may have syearor afirm that they will diligently inquire as to all matters
counselat thehearing, and counsel may examine and crosgndthings which come before the grand jury; that they will keep
examinewitnesses. If the court finds probable cause to beliegg matters which come before the grand jury secret; that they will
thatthe act or alleged act of the defendant that constitutes a vigtalict no person for enyiatredor malice; that they will not leave
tion of 5.946.43 (2m)carried a potential for transmittingcam  any person unindicted for love, fedavor, affectionor hope of
municabledisease to the victim or alleged victim and involved theeward;and that theyvill indict truly, according to the best of their
defendant'sblood, semenyomit, saliva, urine or feces or otherunderstanding.

bocily substance of the defendant,the court shelb the defend Mo, 19755 .91 (12) 197 o 455 55 St Lo77 250.1 8. ¢
antto submit to a test or a series of tests administeyedhealth

careprofessional to detect the presence of any communidable 68.42 Presiding juror and clerk. The grand juryshall
easethat was potentially transmitted by the act or alleged act Of'%ectfrom their number a presiding juror and a clerk. Tleek

defendant. The court shall require the health care professiongl|| preserve the minutes of the proceedings before them and all
who performs the test to disclose the test results tdéfendant. oy nipits.

The court shall require the health care professional who performsisiory: 1977 ¢. 18%.95; Stats. 1977 s. 756.12; Sup. Ct. Order 9&-08 207
the test to refrain from making the test results part of the defenis. 2d xv (1997); Stats. 1997 s. 968.42.
dant'spermanent medical record and to disclose the results of the

testto any of the following: 968.43 Reporter; salary; assistant. (1) Every grand jury
(a) The alleged victim or victim, if the alleged victimactim ~ Shallwhen ordered by the judge ordering such grand @mploy
is not a minor oneor more reporters to attend their sessions and to make and tran

ribea verbatim record of all proceedings had before them.
(2) Before assuming the duties undéhis section, each
reportershall make and file an oath offighation faithfully to

recordand transcribe all of the proceedings befaregrand jury

(b) The parent or guardian of the alleged victim or victim, it
thealleged victim or victim is a minor

(c) The health care professionaho provides care to the

allegedwctlm or victim, upon request by th.e alleged victim or ViCandto keep secret the matters relative to the proceedings. Each
tim or, if the alleged victinor victim is a minorby the parent or

dianof the alleed victi ict reportershall be paicut of the county treasury of the county in
g“H"’,‘rt 'a_n?ggl e?a egggeg \Q'CZ'TSOEX%%% 451007 . 121009 WNICH the service is rendered such sum for compensation and
a8 R0n o B a0h6 a pge T 183227 4951995 & 45RI997 a. 1821 expensess shall be audited and allowed as reasonable by the
Acquittal on a chage of sexual intercourse with a minor did not prevent an org&ourtordering the grand juryEach reporter mmp_loy on his
for HIV testing following a conviction for sexual assault; the test is probable cause her own account a person to transcribe the testimony and pro
anals ot governed by the outcome of the trial. StaRarr 182 Ws. 2d 349513 ceedingsof the grand jurybut before entering upon the duties
o (Ct. App. ) underthis subsection, the person shall be requiredeie and file
968.40 Grand jury. (1) SELECTIONOF GRAND JURYLIST. Any anoath or dirmation similar to that required of each reparter
judge may in writing, order the clerk of circuit coutt selecta ~ (3) Any person who violatean oath or difmation required
grandjury list within a specified reasonable time. The clerk shaﬁb’HiSsltJOt:)-/_(Zl)s;S?%lllllé)?/s (;fs_aétgsafsﬂHsfer%né S, Ot Ordero.08 207
selectfrom the prospective juror list for the county th(_a namfes s 4w (1997): Stats. 1097 5. 968.4B97 a. 2832001 a. 109
not fewer than 75 nor more than 150 persons to constitute the pro

spectivegrand juror list. The list shall be kept secret. 968.44 Witnesses. The presiding juror of every grand jury
(3) EXAMINATION OF PROSPECTIVEJURORS. At the time set for andthe district attorney or other prosecutinficefr who is before

the prospective grand jurors to appehe judge shall and the dis the grand jury may administer all oaths anfirafations in the

trict attorney or other prosecutingfiobr may examine the pro mannermrescribed by law to witnesses who appear beforgithe

spectivejurors under oath afiirmation relative to their qualifica for the purpose of testifying in any matter of which the witnesses

tionsto serve as grand jurors and the judge shall excuse those Wwhwecognizance. At the request of the court, the presidiroy

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/968.38(2m)
http://docs.legis.wisconsin.gov/document/statutes/2013/968.38(3)(a)
http://docs.legis.wisconsin.gov/document/statutes/2013/968.38(3)(b)
http://docs.legis.wisconsin.gov/document/statutes/2013/968.38(3)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/971.13(4)
http://docs.legis.wisconsin.gov/document/statutes/2013/968.38(3)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/946.43(2m)
http://docs.legis.wisconsin.gov/document/acts/1991/269
http://docs.legis.wisconsin.gov/document/acts/1993/27
http://docs.legis.wisconsin.gov/document/acts/1993/32
http://docs.legis.wisconsin.gov/document/acts/1993/183
http://docs.legis.wisconsin.gov/document/acts/1993/227
http://docs.legis.wisconsin.gov/document/acts/1993/495
http://docs.legis.wisconsin.gov/document/acts/1995/456
http://docs.legis.wisconsin.gov/document/acts/1997/182
http://docs.legis.wisconsin.gov/document/acts/1999/188
http://docs.legis.wisconsin.gov/document/acts/1999/188
http://docs.legis.wisconsin.gov/document/acts/2005/277
http://docs.legis.wisconsin.gov/document/acts/2009/209
http://docs.legis.wisconsin.gov/document/courts/182%20Wis.%202d%20349
http://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20647
http://docs.legis.wisconsin.gov/document/courts/513%20N.W.2d%20647
http://docs.legis.wisconsin.gov/document/statutes/2013/165.70
http://docs.legis.wisconsin.gov/document/statutes/2013/20.455(1)(d)
http://docs.legis.wisconsin.gov/document/statutes/2013/20.455(1)(d)
http://docs.legis.wisconsin.gov/document/acts/1971/125
http://docs.legis.wisconsin.gov/document/acts/1971/125,%20s.%20522
http://docs.legis.wisconsin.gov/document/acts/1977/29
http://docs.legis.wisconsin.gov/document/acts/1977/29,%20s.%201656
http://docs.legis.wisconsin.gov/document/acts/1977/187
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%20135
http://docs.legis.wisconsin.gov/document/acts/1977/318
http://docs.legis.wisconsin.gov/document/acts/1977/447
http://docs.legis.wisconsin.gov/document/acts/1977/447,%20s.%20210
http://docs.legis.wisconsin.gov/document/acts/1977/449
http://docs.legis.wisconsin.gov/document/acts/1991/39
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/courts/443%20U.S.%20545
http://docs.legis.wisconsin.gov/document/acts/1975/94
http://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%2091
http://docs.legis.wisconsin.gov/document/acts/1977/187
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/acts/1977/187
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/statutes/2013/968.43(2)
http://docs.legis.wisconsin.gov/document/acts/1977/187
http://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%2095
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/acts/1997/283
http://docs.legis.wisconsin.gov/document/acts/2001/109

23 Updated 13-14Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.53

shallreturn to the court a list, under his or her hand, of all withes€88.49 Fine for nonattendance. Any person lawfully sum
who are sworn beforthe grand jury That list shall be filed by the monedto attend as a grand juror who fails to attend wittaoyt

clerk of circuit court. sufficientexcuse shall pay a fine not exceeding $40, which shall
History: 1977 c. 18%.95, 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order Nobe imposed by the court to which the person was summoned and
96-08 207 Wis. 2d xv (1997); Stats. 1997 s. 968.44. shallbe paid into the county treasury

History: Sup. Ct. Order Nd®26-08 207 Ws. 2d xv (1997).
968.45 Witness rights; transcripts. (1) Any witness
appearingoefore a grand jury may have counsel present, but tH#€8.50 Report progress and return indictments. A
counselshall not be allowed to examine hishar client, cross— grandjury may report progress and return indictmeate court
examineother witnesses orgue before the judgeCounsel may from time to time during its session and until disgjear.
consultwith his or her client while before a grand jurif the Wiglsztg% (13377)?- Sltgt753~.9l5é§7tast§-9 %5%.7570?‘ 756.17; Sup. Ct. Order 9608 207
prosecutln_g)fflcer, attomey, for a witness or a grand jubelieves A grand jury performs a judicial rather than a legislative function; therefore, a
thataconflict of interest exists for an attorney or attorneys te reprogresseport unconnected to an indictment may not be made public. State ex rel.
resentmore than one witnessefore a grand junthe person so Caledoniav. Racine County CZ8 Ws. 2d 429254 N.w2d 317(1977).
believingmay make anotion before the presiding judge to-dis
qualify the attorney from representing madrean one witness

beforethe grand jury A hearing shall be held upmotice with the scriptsof testimony minutes of proceedings, exhibits and other

burdenupon the _moving party to establish the cohflict._ _recordsof the grand juryanddeliver them as the jury directs either
(2) Nogrand jury transcript may be made public until the triah the attorney general or to the district attorreyupon approval
of anyone indicted bthe grand jury and then only that portion obf the court delivethem to the clerk of the court who shall

thetranscript that is relevant and matetethe case at hand. Thisimpoundthem subject to the further order or orders of the court.
subsectiordoes not limit the defendasitights to discovery under History: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 9608 207

968.505 Procedure upon discharge of grand jury .
Whenthe grand jury is dischged the clerk shall collect all tran

s.971.23 Wis. 2d xv (1997); Stats. 1997 s. 968.50997 a. 3%.586.
History: 1979 c. 291Sup. Ct. Order Nd®6-08 207 Ws. 2d xv (1997); Stats. . . .
1997s. 968.45. 968.51 Indictment not to be disclosed. No grand juror or

officer of the court, if the court shall so ordshall disclose thfact
968.46 Secrecy. Notwithstanding s757.14 all motions, thatany indictment for a felony has been found againspanson
including but not limited to those for immunity or@ivilege, notin custody or under recognizance, otherwise than by issuing
broughtby a prosecuting &iter or witnessappearing before a or executing process on such indictment, until such pemnasn
grandjury shall be made, heard and decided in comgleteecy beenarrested.
andnot in open court if the prosecutindioér or witness bringing History: 1977 c. 18%.95; Stats.1977 s. 756.19; Sup. Ct. OrdBio. 96-08, 207

. | : . ry Wis. 2d xv (1997); Stats. 1997 5. 968.51.
the motion or exercising the immunity or privilege so requests. "' 24XV (1997): Stats S

History: 1979 c. 291Sup. Ct. Order Ni96-08 207 Ws. 2d xv (1997); Stats. 9g8.52 \otes not to be disclosed. No grand juror majoe
1997s. 968.46. Y .
allowedto state or testifyn any court in what manner he or she
or any other member of the jury voted on any questiefore

968.47 District attorney, when to attend.  Whenever - | ; °
IIhem,or what opinion was expressed by any juror in relation to the

requiredby the grand jury it shall be the duty of the district atto fi

ney of the county to attend them for the purposexamining wit quH?Ss;()erJ _n.1977 c. 18%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 865-08 207
nessesn their presence or of giving them advice upon any legals. 2d %’, (1997); Stats. 1997 s. 968.52. p- & '
matter,and to issue subpoenasd other process to bring up wit

nesses. 968.53 When testimony may be disclosed. = Membersof
History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 8&-08 207  thegrand jury and any grand jury reporter maydxguired by any
Wis. 2d xv (1997); Stats. 1997 s. 968.47. court to testify whether the testimony of a witness examined
beforethe jury is consistent with or di&rent from the evidence
968.48 Attendance;  absence; excuse;  number  given by the witness before the court; and they may also

required for grand jury session; number required  to  requiredto disclose théestimony given before the grand jury by
concur inindictment. Each grand juror shall attend every-sesany person upon a complaint against the person for pegury
sionof the grand jury unless excused by the presiding.jafbe  upon trial for the ofense. Any transcript of testimony taken
presidingjuror may excuse a grand juror from attending a gramgforethegrand jury and certified by a grand jury reporter to have
jury session only for a reason which appears to the presiding juseencarefully compared by the reporter with his or ménutes

in his or her discretion as good andisiént cause for the excuse. of testimony so taken and to be a true and correct transcript of all
No business may be transacted at any session of the grarad jutyr a specified portion of the transcript, may be receiveevin
which less than 14 members of the grand jury are in attendamighcewith the same édct as the oral testimony of the reporter to
andno indictment may be found by any grand jury unless at le@sé facts so certified, but the reporter may be cross—examined by

12 of their number shall concur in the indictment. any party as to the matter
History: 1977 c. 18%.95; Stats. 1977 s. 756.16; Sup. Ct. Order ®-08 207 History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order 8&-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.48. Wis. 2d xv (1997); Stats. 1997 s. 968.53.
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